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No:  (P)NSD924/2013
Federal Court of Australia 
District Registry: New South Wales 
Division: General
JUNE YVONNE ESPOSITO and others named in the schedule
First Applicant
COMMONWEALTH OF AUSTRALIA and others named in the schedule
First Respondent
ORDER
	JUDGE:


	Justice Foster

	DATE OF ORDER:


	16 October 2013 

	WHERE MADE:


	Sydney


THE COURT:

1. GRANTS leave to the applicants to amend their Statement of Claim filed on 18 June 2013 in accordance with the Amended Statement of Claim dated this day (16 October 201) initialled by Foster J and placed with the Court file (the Amended Statement of Claim).

2. GRANTS leave to the applicants to file in Court the Amended Statement of Claim.

3. ORDERS that, by close of business today (16 October 2013), the solicitors for the applicants provide to the solicitors for the respondents particulars of the misstatements referred to in paragraphs 3(ii) and 9(ii) of the Amended Statement of Claim, such particulars to identify the precise statements which are said to be false or misleading and to indicate in brief terms the basis upon which that allegation is made viz the respects in which each alleged misstatement is said to be false or misleading.

4. ORDERS that the Minister for the Environment (Commonwealth) be added as the fifth respondent to the proceeding.

5. ORDERS that the balance of the Interlocutory Application filed by the fourth respondent on 27 September 2013 be dismissed.

6. ORDERS that the costs of and incidental to the Interlocutory Application filed by the fourth respondent on 27 September 2013 be costs in the proceeding.

7. GRANTS leave to the applicants to file in Court the Applicants’ Submissions on Discovery dated 16 October 2013.

8. ORDERS that each of the Notices to Produce served upon the first, second, third and fourth respondents which are returnable at 10.15 am on 21 October 2013 and which require the production of an extensive body of documents which are more particularly described in the schedule of categories of documents marked as MFI-2 on 2 September 2013, be set aside. 

9. ORDERS that, by no later than 10.00 am on 18 October 2013, each of the parties prepare, file and serve a list of the affidavits which are to be read in that party’s case and, in the case of evidence which is to be given orally, a list of the witnesses to be called to give oral evidence and, in the latter case, an estimate of the time to be taken for the evidence-in-chief.  Each party is to specify which parts of each affidavit which is to be read into evidence are not pressed or not to be read in light of objections previously taken.  

10. ORDERS that, by 3.00 pm on 18 October 2013, the opposing parties inform the party or parties calling witnesses which witnesses on the opposing parties’ lists are required for cross-examination.

11. ORDERS that, by 5.00 pm on Friday 18 October 2013, and subject to any further or other order, each of the respondent parties use their best endeavours to produce to the solicitor for the applicants the documents in the following categories as on discovery as indicated below:

The first respondent

(1) All correspondence and other communications passing between the first respondent, on the one hand, and any of the second, third or fourth respondents, on the other hand, in the period from 1 June 2009 to 1 July 2013 referring or relating to the Heritage Estates Worrowing (the Heritage Estate) provided that, insofar as emails are concerned, only those emails which are in paper form and which have been placed in a relevant file are to be included. 

(2) All minutes of Steering Committee meetings in respect of the Heritage Estate held between 1 January 2009 and 1 July 2013.
(3) All agenda and briefing papers furnished to members of the said Steering Committee for meetings held between 1 January 2009 and 1 July 2013.

(4) All documents before the Minister for Environment (Commonwealth) when he made the EPBC decision as defined in the Statement of Claim including all documents to which he had regard in making that decision.

(5) All documents recording payments that were made to the third respondent and others by the first respondent in the period between 1 January 2009 and 1 July 2013 in respect of any of the lots in the Heritage Estate.

Second Respondent 

(6) The DUAP report dated 1995 made by Ms Gabriel Kibble concerning the Jervis Bay habitat corridors. 

(7) All files maintained by the second respondent or any department or organ thereof (including the Office of Heritage Estates, the National Parks and Wildlife Service and the Department of Planning and Environment (NSW)) in respect of the Heritage Estate referable to the period from 1 January 2009 to 1 July 2013 including:

(i) All correspondence and other communications passing between the first respondent, on the one hand, and any of the second, third or fourth respondents, on the other hand, in the period from 1 January 2009 to 1 July 2013 referring or relating to the Heritage Estate provided that, insofar as emails are concerned, only those emails which are in paper form and which have been placed in a relevant file are to be included; 

(ii) All minutes of Steering Committee meetings in respect of the Heritage Estate held between 1 January 2009 and 1 July 2013; and
(iii) All agenda and briefing papers furnished to members of the said Steering Committee for meetings held between 1 January 2009 and 1 July 2013.

Third Respondent

(8) All documents created between 1 January 2009 and 1 July 2013 referring to the foreshadowed special E2 Zoning of the Heritage Estate.

(9) All correspondence and other communications passing between the first respondent, on the one hand, and any of the second, third or fourth respondents, on the other hand, in the period from 1 January 2009 to 1 July 2013 referring or relating to the Heritage Estate provided that, insofar as emails are concerned, only those emails which are in paper form and which have been placed in a relevant file are to be included. 

(10) All minutes of Steering Committee meetings in respect of the Heritage Estate held between 1 January 2009 and 1 July 2013.
(11) All agenda and briefing papers furnished to members of the said Steering Committee for meetings held between 1 January 2009 and 1 July 2013.

Fourth Respondent

(12) Templates used by the fourth respondent in connection with or for the purpose of communicating with landholders in the Heritage Estate. 
(13) Documents of transfer evidencing transfers of any lots in the Heritage Estate from individual landowners to the Minister for the Environment and Planning (NSW). 

(14) Documents which record or disclose the identity of landholders who were sent communications of any kind between 1 January 2009 and 1 July 2013.  
(15) Three sample files where transactions with landowners have been completed and a transfer of land has occurred to the State Minister, including a copy of the Transfer and Certificate of Title and any documents evidencing the payment of expenses.

12. ORDERS that, by 9.00 am on Monday 21 October 2013, the applicants produce a bundle of all documents which the applicants wish to tender or otherwise deploy in any way during the hearing other than those documents which are already annexed or exhibited to affidavits filed in the proceedings which are to be read at the hearing.  The bundle is to be prepared in strict chronological order, paginated and indexed.  The index should contain a reference to the person or organisation from whose custody the documents came. Any documents already contained in the Court file as annexures or exhibits to affidavits filed on behalf of the applicants and intended to be read at the hearing need not be re-copied.  Additional documents will need to be copied and included in the bundle.  The index must contain a reference to all documents sought to be tendered or deployed (including those annexed or exhibited to affidavits already filed) and make clear which documents are actually reproduced in the bundle to be prepared pursuant to this order and which documents are not actually reproduced and included in that bundle. 
13. GRANTS liberty to all parties to apply on short notice.

Date that entry is stamped:  

Deputy District Registrar
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No:  (P)NSD924/2013
Federal Court of Australia
District Registry: New South Wales
Division: General 
Second Applicant:
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Fourth Applicant:
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Second Respondent:
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Third Respondent:
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Prepared in the New South Wales District Registry, Federal Court Of Australia, Level 17, Law Courts Building, Queen's Square, SYDNEY NSW 2000, Telephone 02 9230 8567.


