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Form 16 
(Order 11, rule 20) 

IN THE FEDERAL COURT OF AUSTRALIA 
VICTORIA DISTRICT REGISTRY 
GENERAL DIVISION 

BETWEEN 
No. VID 12 of 2007 

DE BRETT SEAFOOD PTY LIMITED (ACN 093 552 366) 
First Applicant 

J. WISBEY & ASSOCIATED PTY LIMITED (ACN 001959851) 
Second Applicant 

and 

QANTAS AIRWAYS LIMITED (ACN 009 661901) 
& ORS according to the Schedule 

Respondents 

DEFENCE OF THE SECOND RESPONDENT 

Note: Unless otherwise defined, terms used in this defence have the meanings ascribed to them 

in the fifth amended statement of claim. 

To the applicants' fifth amended statement of claim filed 14 December 2010 the second 

respondent says as follows: 

I. It admits paragraph I. 

2. It admits paragraph 2. 

3. It admits paragraph 3. 

4. It does not plead to paragraph 4, as it makes no allegations against it. 

5. As to paragraph 5: 

(a) it admits paragraph 5(a); 

(b) it admits paragraph 5(b); 

(c) it admits that as at January 2007 Miriam Cogar and Gabriela Ahrens were its local 

agents for the purposes of Divisions 2 and 3 of Part 5.B2 of the Cmporalions Act, 

which agents were authorised to accept service of process on behalf of the second 
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respondent at 143 Macquarie Sireet, Sydney NSW 2000, but otherwise it den ies 

paragraph 5(e); 

(d) it admits paragraph Sed); 

(e) it denies paragraph See); 

(I) it denies paragraph 5(1); and 

(g) it says further that: 

(i) Lufthansa Cargo Aktiengesellschaft (LCAG) is a who ll y owned subsidiary 

of the second respondent ; 

Oi) between 22 December 1994 and 26 April 2006 LCAG was registered as a 

foreign company pursuant to Part 58.2 of the CO/pora/ions Act; 

(i ii) since 30 Novem ber 1994 LCAG has carried on a logistics services business 

which has included the prov is ion o f international ai rfreight se rvi ces (the 

LCAG Business); 

(iv) at all material tirnes, 111 the cOllrse of conducting the LCAG Business, 

LCAG has transported international airfreight by a number of means 

including by: 

(A) ut ili sing its own neet o f ded icated cargo aircraft; 

(B) ut ili sing other carriers' aircraft; 

(C) utili sing other service providers ' road transport equipment and 

facilities ; 

Freehi lls 1\7019348 

(v) between abo ut April 2001 and about March 2005 LCAG provided 

Australi an international airfreight services by way of, inter alia, thrice

weekly cargo flights to and fTom Aust ralia, known as a ' westbound round

the-world fTe ighter'; 

(vi) between abou t Apri l 2004 and about September 2004 LCAG also provided 

Austral ian international airfreight services by way of a further freighter 

service to and fro m Aust ral ia, known as the ' eastbound round-the-world 

fre ighter' ; 
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(vii) LCAG terminated all fl ights to and from Australia on or about 1 April 

2005; 

(viii) LCAG not ified the Australian Securiti es and Investments Commission 

(ASIC) of the cessation of its Australian business (with effect from 

24 October 2005) on 6 December 2005, and was fonnally de-registered as a 

registered foreign company by AS IC on 26 April 2006; 

Particulars 

The notifi cation was made by way of an ASIC Form 407, lodged 

with ASIC on 6 December 2005 . A copy of the notification is 

avai lable for inspection at the offices of the solicitors for the 

second respondent by appointment. 

(ix) since 1 April 2005 LCAG has provided cargo transportation servIces to 

clistomers wishing to transport cargo to and from Australia by entering into 

agreements to purchase cargo-carrying capaci ty from other airl ines flying to 

and from Australia on an as-needs basis . 

6. It does not plead to paragraph 6, as it makes no all egations agai nst it. 

7. It docs not plead to paragraph 7, as it makes no all egations agai nst it. 

8. It does not plead to paragraph 8, as it makes no allegations against it. 

9. It does not plead 10 paragraph 9, as it makes no allegations against it. 

10. It does not plead to paragraph 10, as it makes no allegations against it. 

I I. It does not plead to paragraph I I , as it makes no allegat ions against it. 

12. It does not plead 10 paragraph 12, as it makes no allegations against it. 

Competition ill relation to intematiollll/ airfreight services 

13. It does not admit paragraph 13. 

14. As to paragraph 14 : 

(a) it denies paragraph 14; 

(b) it refers to and repeats paragraph 5(g) above and says further that during the Period 

LCAG was scheduled to conduct 1,369 fl ights 10 or from Australia. 

Freehills 1\7019348 
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Particulars 

A li st of a ll scheduled LCAG flights 10 or from Australia during the 

Period (excluding code share flights not operated by LCAG) is 

contained in Schedule I to this defence. 

(a) it admits tbat during the Period there was demand by various persons and entities 

for the supply of the services required for the transportation of goods from a point 

of origin in one country to a destination in another country (including 

transportation, warehousing, packing, customs clearance and documentation 

management services) (freight fonvarding services); 

(b) it says that at all relevant times freight forwarding services could include the 

transportation of goods by: 

(i) ground (via road or rail); 

(ii) air; 

(iii) sea; or 

(iv) a combination of one or more of the modes of transportation referred to in 

sub-paragraphs (i) to (iii) above; 

(c) it admits that at all relevant times there was demand for international air freight 

services from persons and entities including providers of freight forwarding 

services; 

(d) it otherwise docs not admit paragraph 15. 

16. As to paragraph 16: 

(a) it admits that during the Period carriers supplied international airfreight services to 

persons and entities including providers of freight forward ing services; 

(b) it denies that during the Period the second respondent supplied any Australian 

international airfreight services or any in ternational airfre ight services; 

(c) it admits that during the Period LCAG supplied in ternational airfreight services, 

including the Austral ian international airfreight services described in paragraph 

5(g) above; 

(d) it otherwise does not admit paragraph 16. 

Freehills 117019348 
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17. As 10 paragraph 17: 

(a) it does not admit paragraph 17; 

(b) it says further that at all relevant limes customers sought a service that provided 

the greatest va lue to them having regard to customer-speci fi c considerations such 

as the price, availability, quality, reliability, frequency and timeliness of the 

servIce. 

18. It admits paragraph 18. 

19. As to paragraph 19: 

(a) it admits that international airfreight may be routed by the carrier between the 

origin and destination as is convenient to the carrier at the relevant time having 

regard to customer-speci fic requirements and preferences and the profitability of 

the relevant route; 

(b) it otherwise does not admit paragraph 19. 

20. It admits paragraph 20. 

21. As to paragraph 21 : 

(a) it does not admit paragraph 21; 

(b) it says further that at all rel evant times customers sought a service that provided 

the greatest value to them having regard to customer-speci fic considerations such 

as the price, availability, quality, reliabil ity, frequency and timeliness of the 

service. 

22. As to paragraph 22 : 

(a) it says that at all relevant times international airfreight was transported between the 

ori gin and destination by a mode or combination of modes of carriage that was: 

(i) appropriate to the lype of goods being transported; and 

(ii) convenient to the carrier havi ng regard to customer-specific requirements 

and preferences and the profitabil ity of the proposed mode of carriage fo r 

the carrier; 

(b) it otherwise does not admi t paragraph 22. 

As to paragraph 23 : 

Freehills 117019348 
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(a) it admits that at all times during the Period, at the airport or group of airports at: 

(i) Bangkok, Denpasar, Ho Chi Minh City, Hong Kong, Kuala Lumpur and 

Singapore, there were at least daily international flights by one or more 

carriers carrying internat ional airfreight to or from Australia; 

(i i) Bangkok, Denpasar, Ho Chi Minh City, Hong Kong, Jakarta, Kuala 

Lumpur, Manila and Singapore there were on average at least 38,000 flights 

per annum carrying international airfreight to destinations or from points of 

origin, in South East Asia; and 

(iii) Bangkok , 1-10 Chi Minh City, Hong Kong, Jakarta, Kuala Lumpur, and 

Singapore there were fac ilities for the transfer of airfreight between a ircraft 

and between aircraft and road or rail transport; 

(b) it otherwise does not admit paragraph 23. 

24. As to paragraph 24: 

(a) it admits that at a ll times during the Period, at the airport or group of airports at: 

(i) Beijing, Hong Kong, Nagoya, Osaka, Seoul, Shanghai, Ta ipei and Tokyo 

there were at least daily international flights by one or more earners 

carrying international airfreight to or from Austral ia; 

(ii) Beijing, Guangzhou, Hong Kong, Nagoya, Osaka, Seoul , Shanghai, Taipei 

and Tokyo there were on average at least 65,000 flights per annum carrying 

internati onal airfreight to destinations, or fTOm points of origin, in North 

Asia; and 

(ii i) Beijing, 1·long Kong, Osaka, Seoul, Shanghai , Taipei and Tokyo there were 

facilit ies for the transfer of airfreight between aircraft and between aircraft 

and road or rail transport; 

(b) it otherwise does not admit paragraph 24 . 

25. As to paragraph 25: 

(a) it admits that at all ti mes during the Period , at the airport or group of a irpo rts al: 

Freehills 1\7019348 

(i) Dubai , Frankfurt, London and Vienna there were at least dai ly international 

flights by one or more carriers carrying international airfreight to or from 

Australia; 
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(ii) Dubai , Frankfurt, London, Paris, Vienna and Rome there were on average 

at least 35,000 flights per annum carrying international airfreight to 

destinations, or from points of origin, in Europe; and 

(iii) Oubai , Frankfurt, London, Paris and Rome there were faci lities for the 

transfer of airfreight between aircraft and between aircraft and road or rail 

transport ; 

(b) it otherwise does not ad mit paragraph 25. 

26. As to paragraph 26: 

(a) it admi ts that at all times during the Period, at the airport or group of airports at: 

(i) Auckland, Christchurch, Honolulu, Nadi and Well ington there were at least 

daily international fl ights by one or morc carriers carrying international 

airfreight to or from Austra li a; 

(i i) Auckland, Chri stchurch, Honolulu, Nadi and Wellington there were on 

average at least 21,000 flights per annum carrying internationa l airfreight to 

destinations, or from points of origin, in New Zealand and Oceania; and 

(i ii) Auckland there were facilities for the transfer of airfreight between aircraft 

and between aircraft and road or rail transport; 

(b) it otherwise does not admit paragraph 26. 

27. As to paragraph 27: 

(a) it admits that at all times during the Period, at the airport or group of airports at: 

(i) Bahrain, Dubai and Mumbai there were at least bi-weekly international 

flights by one or more carriers carrying international airfreight to or from 

Australia; 

(ii) Bahrain, Dubai and Mumbai there were on average at least 36,000 flights 

per annum carrying international airfreight to destinations, or from points of 

origin , in the Indian subcontinent and Midd le East; and 

(iii) Dubai there were facilit ies for the transfer of airfreight between aircraft and 

between aircraft and road or rail transport; 

(b) it otherwise does not admit paragraph 27. 

Freehi lls 117019348 
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28. As to paragraph 28: 

(a) it admits that at all times during the Period, at the airport or group of airports at: 

(i) Buenos Aires, Chicago, Los Angeles, New York , San Francisco, Santiago 

and Vancouver there were at least bi-weekl y (and, in the case of Chicago, 

Los Angeles, New York, San Francisco and Vancouver, daily) international 

fli ghts by one or more carriers carrying international airfreight to or from 

Australia; 

(i i) Buenos Aires, Chicago, Los Angeles, New York, San Francisco, Santiago 

and Vancouver there were on average at least 3 1,000 fli ghts per annum 

carrying international airfreight to destinations, or from points or origin, in 

North and South America; and 

(iii) Chicago, Los Angeles, New York, San Francisco and Vancouver there were 

fac il ities for the transfer of airfreight between aircra ft and between aircra ft 

and road or rail transport; 

(b) it otherwise does not admit paragraph 28. 

29. As to paragraph 29: 

(a) it admits that at all times during the Period, at the airport or group of airports at: 

(i) Dubai , Johannesburg and Port Loui s there were at least bi-weekly (and. in 

the case of Johannesburg and Dubai , dai ly) international fl ight s by one or 

more carriers carrying international airfreight to or from Australi a; 

(i i) Dubai , Johannesburg and Port Louis there were on average at least 10,000 

fli ghts per annum carryi ng international airfre ight 10 destinations, or from 

points of origin, in Afr ica; and 

(i ii) Dubai and Johannesburg there were facilities fo r the trans fer of ai rfreight 

between aircraft and between aircraft and road or rai l transport; 

(b) it otherwise does not admit paragraph 29. 

30. As to paragraph 30: 

(a) it admits that at all times during the Period, at the airport or group o f airports a t: 

FreehiUs 1\7019348 
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(i) Sydney there were at least daily international flights by one or morc carriers 

carrying international airfreight between Australia and each of the regions 

except Africa and Australia; 

(ii) Brisbane there were at least bi-weekly international flights by one or more 

carriers carrying international airfreight between Australia and each of the 

regions except Europe, Africa and Australia; 

(iii) Melbourne there were at least dai ly international flights by one or more 

carriers carrying international airfreight between Australi a and each of the 

regions except Africa, Australi a and, during the period 29 October 2006 (0 

24 March 2007, North Asia; 

(iv) Perth, there were at least daily international fli ghts by one or more carriers 

carrying international airfreight between Australia and each of the regions 

except North Asia, Europe, Africa and Australia; 

(v) Sydney, Brisbane, Melbourne and Perth there were on average al least 

45,000 nights per annum carrying international airfreight to destinat ions or 

from points of origin, in Australia; and 

(vi) Sydney, Melbourne and Perth there were facilities for the transfer of 

airfreight between aircraft and between aircraft and road or rail transport; 

(b) it otherwise does not admit paragraph 30. 

3 1. It admits paragraph 31. 

rite Global Market 

32 . As to paragraph 32: 

(a) it admits that during the Period there werc vanous routes of carriage for 

international airfreight between: 

(i) any hub and any other hub; further or alternatively 

(ii) any point of origin and any destination in the regions, 

(b) it otherwise docs not admit paragraph 32. 

33. As to paragraph 33: 

Freehills 117019348 
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(a) it admits that during the Period there were vanous modes of carriage for 

international airfreight between: 

(i) any hub and any other hub; and 

(ii) any point of origin and any destination in the regions; 

(b) it otherwise does not admit paragraph 33. 

34. As to paragraph 34: 

(a) insofar as it contains any aJlegation against it, it denies paragraph 34 and refers to 

and repeats paragraph 5(g) above; 

(b) it says further that at all relevant times the carriage of international airfreight was 

regulated by bilateral or multilateral agreements between countries (commonl y 

called air service agreements CASAs», under the framework of tbe 1994 Chicago 

Convention on In/emafional Civil Aviation (the Chicago Convention), to which 

Australia is and was at all material times a party; 

Particulars 

The Chicago Convention is a multilateral treaty under which all 
ratifying states reserve the right to approve or disapprove ai rlines of 
other nations operating scheduled commercial air services over or 
into their sovereign territory. Article 6 of the Chicago Convention 
prohibits the operation of such services without the express 
pennission of the ratify ing state involved. The Air Navigation Act 
J 920 (Cth) (the Air Navigation Act) gives effect to the Chicago 
Convention in Australi a. 

(c) it says further that at all relevant times the matters regulated by ASAs typically 

included: 

(i) operational rights, being the number of airlines that each country can 

designate to use the rights granted underthe ASA; 

(ii) route rights, being the routes over wh ich air serv ices can be provided or the 

cities that ean be served wi thin , between and beyond the two countries 

concerned; 

(i ii) traffic rights, being the specificat ion of who and/or what can be transported 

pursuant to the rights granted under the ASA; 

Freehills 117019348 
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(iv) capacity ri ghts, being the capacity of air services that can be provided 

pursuant to the rights granted under the ASA; and 

(v) limitations on the ownership and control of the airlines that may be 

designated by the other party as exercising rights under the ASA. 

(d) it says further that the ability of a carrier to operate an aircraft on routes to, from or 

over the territory of a nation other than the carrier's own country, and the 

conditions of such operation, were regulated by the Chicago Convention, any 

applicable ASA and applicab le domestic laws; 

(e) it says further that at all relevant times in order to transport international airfreight 

to or fTOm a country other than the carrier's home COlffiITy, a carrier was required 

10 either obtain the right to operate a flight to or from the relevant country pursuant 

to and in accordance with the regulatory framework referred to in paragraph 34(d), 

or enter into a suitable capacity-purchase agreement (for example a block space 

agreement, special pro-rate agreement or other bilateral capacity purchase 

agreement) with a carrier with such right; 

(f) it says funher that, subject to the constraints referred to in paragraphs 34(d) and 

34(e) above, during the Period a carrier could: 

(i) supply international airfreight services between any hub and any other hub, 

further or alternatively between any point of origin and any destination in 

the regions; 

(ii) substitute any route of carriage for international airfreight between any hub 

and any other hub, further or alternative ly between any point of origin and 

any destination in the regions, for another route of carri age between those 

two places; or 

(iii) substitute any mode of carriage for international airfreight between any hub 

and any other hub, fltnher or alternatively between any point of o ri gin and 

any destination in the regions, for another mode of carriage between those 

two places. 

35. It docs not admit paragraph 35. 

36. It does not admit paragraph 36. 

37. Il does not admit paragraph 37. 

Freehills 117019348 
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38. As to paragraph 38: 

(a) it admits that at all material times there was a market for the supply by 

internat ional airlines and the acquisition by persons and ent ities of air freight 

services: 

(i) from ports or areas outside Australia to ports or areas inside Australia; and 

(ii) from ports or areas inside Australia to ports or regions outside Australia; or 

(iii) further or alternatively, between two or more ports which are outside 

Australia, but where: 

(1) the origin of the freight is within Australia; 

(2) the destination of the frei ght is within Austral ia; 

(3) the air freight service for the particular goods includes an 

intennediate port actually or potentially within Australia; or 

(4) the person or entity acqu iri ng the air freight service, or 

international airline supplying the air freight service, offered or 

negotiated or arranged all or part of the air freight service 111 

Australia; 

(b) it otherwise denies paragraph 38. 

39. It refers to and repeats paragraph 38 above and otherwise denies paragraph 39. 

40. It does not plead to paragraph 40, as it makes no allegations against it. 

Tile SOlllll East Asia Market 

4\ . As to paragraph 41 : 

(a) it admits that during the Period there were various routes of carnage for 

international airfreight between any Australian hub and any South East Asian hub, 

further or alternati ve ly between any point of ori gin or destination in Australia and 

any point of origin or destination in South East Asia; 

(b) it otherwise does not admit paragraph 41. 

42. As to paragraph 42 : 

(a) it admits that during the Period there were vanous modes of carnage for 

international ai rfreight between any Australian hub and any South East Asian hub, 

Freehills 117019348 
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fUfther or alternatively between any point of ori gin or destination in Australi a and 

any point of origin or destination in South East Asia; 

(b) it otherwise does not admit paragraph 42. 

43. As to paragraph 43: 

(a) insofar as it contains any a llegation against it, it denies paragraph 43 and refers to 

and repeats paragraphs 5(g) and 34(b) to (e) above; 

(b) it says further that subject to the constraints descri bed in paragraphs 34(d) and 

34(e) above, during the Period, a carrier could: 

(i) supply international airfreight services between any Austral ian hub and any 

South East Asian hub; 

(ii) substitute any route of carriage for in ternational airfreight between any 

Australian hub and any South East Asian hub for another route of ca rriage 

between those two places; or 

(ii i) substitute any mode of carri age for intemational airfreight between any 

Australian hub and any South East Asian hub for another mode of carriage 

between those two places. 

44. It does not admit paragraph 44. 

45. It does not admit paragraph 45. 

46. It does not admit paragraph 46. 

The North Asia Market 

47. As to paragraph 47: 

(a) it admits that during the Period there were various routes of carriage tor 

internat ional airfreight between any Australian hub and any North As ian hub, 

further or alternatively between any point of origin or destination in Australia and 

any point of origin or destination in North Asia; 

(b) it otherwise does not admit paragraph 47. 

48. As to paragraph 48: 

(a) it admits that during the Period there were vanous modes of carnage fo r 

in ternationa l airfreight between any Australian hub and any North As ian hub, 

Freehills 1\7019348 
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further or alternatively between any point of origin or destination in Australi a and 

any point of ori gin or destination in North Asia; 

(b) it otherwise does n OI admit paragraph 48. 

49. As to paragraph 49: 

(a) insofar as it contains any allegat ion against it, it denies paragraph 49 and refers to 

and repeats paragraphs 5(g) and 34(b) (0 (e) above; 

(b) it says fu rther that subject to the constraints descri bed in paragraphs 34(d) and 

34(e) above, during the Period, a carrier could: 

(i) suppl y international airfreight services between any Australian hub and any 

North Asian hub; 

(ii) substitute any route of carriage for international airfreight between any 

Austral ian hub and any North Asian hub for another route of carri age 

between those two places; or 

(ii i) substitute any mode of carriage for international airfreight between any 

Australi an hub and any North Asian hub for another mode of carriage 

between those two places. 

50. It does not admit paragraph 50. 

51 . It does not admit paragraph 51. 

52. It does not admit paragraph 52. 

Europe Market 

53. As to paragraph 53: 

(a) it admits that during the Period there were various routes of carnage fo r 

international airfTeight between any Australian hub and any European hub, further 

or alternatively between any point of origin or destination in Austral ia and any 

point of origin or destination in Europe; 

(b) it otherwise does not admi t paragraph 53. 

54. As to paragraph 54: 

(a) it admi ts that during the Period there were vanous modes or carriage ror 

international ai rfre ight between any Australi an hub and any European hub, fllliher 

Freehills 1\7019348 
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or alternatively between any point of origin or dest ination in Australia and any 

point of origin or destination in Europe; 

(b) it otherwise does not admit paragraph 54. 

55. As to paragraph 55: 

(a) insofar as it contains any all egation aga inst it, it denies paragraph 55 and refers to 

and repeats paragraphs 5(g) and 34(b) to (e) above; 

(b) it says further that subj ect to the constraints described in paragraphs 34(d) and 

34(c) above, during the Period, a carrier could: 

(i) supply international airfreight services between any Australian hub and any 

European hub; 

(ii) substitute any route of carriage for internat ional airfreight between any 

Austra lian hu b and any European hub for another route of carriage between 

those two places; or 

(iii) substitute any mode of carriage for international airfreight between any 

Australian hub and any European hub for another mode of carriage between 

those two places. 

56. It does not admit paragraph 56. 

57. It does not admit paragraph 57. 

58 . It does not admit paragraph 58. 

New Zen/lIIll/um/ Oceania Market 

59. As to paragraph 59: 

(a) it admits that during the Period there were various routes of carriage for 

international airfreight between any Australi an hub and any New Zealand and 

Oceanian hub, further or alternatively between any point of origin or destination in 

Australia and any point of origin or destination in New Zealand and Oceania; 

(b) it otherwise docs not admit paragraph 59. 

60. As to paragraph 60: 

(a) it admits that during the Period there were vanous modes of carnage for 

international airfreight between any Australian hub and any Ne\.v Zealand and 

Freehills 117019348 
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Oceanian hub, further or alternatively between any point of ori gin or destination in 

Austral ia and any point of ori gin or destination in New Zealand and Oceania; 

(b) it otherwise does not admit paragraph 60. 

61 . As to paragraph 61 : 

(a) insofar as it contains any atlegation against it , it denies paragraph 61 and refers to 

and repeats paragraphs 5(g) and 34(b) to (e) above; 

(b) it says further that subject to the constraints described in paragraphs 34(d) and 

34(e) above, during the Period, a carrier could: 

(i) supply international airfreight services between any Australian hub and any 

New Zealand and Oceanian hub; 

(ii ) substitute any route of carriage for international airfreight between any 

Australi an hub and any New Zealand and Oceanian hub for another route of 

carriage between those two places; or 

(iii) substitute any mode of carri age for international airfreight between any 

Austral ian hub and any New Zealand and Oceanian hub for another mode 

of carriage between those two places. 

62 . It does not admit paragraph 62. 

63. It does not admit paragraph 63. 

64. It does not admit paragraph 64. 

lilt/ian subconti"ent alld Middle East Market 

65. As to paragraph 65: 

(a) it admi ts that during the Period there were vanous routes o r carnage for 

international ai rfre ight between any Australi an hub and any India subcontinent and 

Middle Eastern hub, further or alternatively between any point of origin or 

destination in Australia and any po int of origin or destination in India subcontinent 

and Middle East; 

(b) it otherwise does not admit paragraph 65 . 

66. As to paragraph 66: 

Freehil ls 117019348 
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(a) it admits that during the Period there were various modes of carnage for 

international ai rfreight between any Aust ralian hub and any India subcontinent and 

Middle Eastern hub, further or alternatively between any point of origin or 

destination in Australia and any point of origin or destination in India subcontinent 

and Middle East ; 

(b) it otherwise does not admi t paragraph 66. 

67. As to paragraph 67: 

(a) insofar as it contains any allegation against it, it denies paragraph 67 and refers to 

and repeats paragraphs 5(g) and 34(b) to (e) above; 

(b) it says further that subject to the constraints described in paragraphs 34(d) and 

34(e) above, during the Period, a carrier could: 

(i) supply international airfreight services between any Australian hub and any 

India subcontinent and lvliddle Eastern hu b; 

(ii) substitute any route of carriage for international airfre ight between any 

Austral ian hub and any India subcont inent and Midd le Eastern hub fo r 

another route of carriage between those two places; or 

(iii ) substi tute any mode of carriage for in ternational airfreight between any 

Australian hub and any India subcontinent and Middle Eastern hub for 

another mode of carriage between those two places. 

68. It does not admit paragraph 68. 

69. It does not admit paragraph 69. 

70. It does not admit paragraph 70. 

North lIlIll SOllth America Market 

71. As to paragraph 71: 

(a) it admits that during the Period there were various routes of carriage for 

international ai rfreight between any Australian hu b and any North and South 

American hub, further or alternatively between any point of origin or destination in 

Australia and any point of origin or destination in North and South America; 

(b) it otherwise does not admit paragraph 71. 

Freehills 117019348 
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72. As to paragraph 72: 

(a) it admits that during the Period there were vanous modes of carriage for 

international airFreight between any Australian hub and any North and South 

American hub, further or alternatively between any point of origin or destinat ion in 

Australia and any point of origin or destination in North and South America; 

(b) it otherwise does not admit paragraph 72. 

73. As to paragraph 73: 

(a) insofar as it contains any allegation against it, it denies paragraph 73 and refers to 

and repeats paragraphs 5(g) and 34(b) to (e) above; 

(b) it says further that subject to the constraints described in paragraphs 34(d) and 

34(e) above, during the Period, a carrier could: 

(i) supply international airfreight services between any Australian hub and any 

North and South American hub; 

(ii) substitute any route of carriage for international airfreight berween any 

Australian hub and any North and South American hub for another route of 

carriage between those two places; or 

(iii) substitute any mode of carriage for international airFreight between any 

Austral ian hub and any North and South American hub for another mode of 

carriage bctwcen those two places. 

74. It does not admit paragraph 74. 

75. [t does not admit paragraph 75. 

76. It docs not admit paragraph 76. 

Africa Market 

77. As to paragraph 77: 

(a) it admits that during the Period there were various routes of carriage for 

international airfreight between any Australian hub and any African hub, further or 

alternatively between any point of origin or destination in Australia and any point 

of origin or destination in Africa ; 

(b) it otherwise does not admit paragraph 77. 
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78. As to paragraph 78: 

(a) it admits that during the Period there were vanous modes of carnage for 

internationa l airfreight between any Australi an hub and any African hub, fu rther or 

alternatively between any point of origin or destination in Australia and any point 

of origin or destination in Africa; 

(b) it otherwise does not admit paragraph 78. 

79. As to paragraph 79: 

(a) insofar as it contains any allegation against it, it denies paragraph 79 and refers to 

and repeats paragraphs 5(g) and 34(b) to (e) above; 

(b) it says fu rther that subject to the constraints described in paragraphs 34(d) and 

34(e) above, during the Period, a carrier could: 

(i) supply international airfreight services between any Australian hub and any 

African hub; 

(ii) substitute any route of carriage for international airfreight between any 

Australi an hub and any Afri can hub for another route of carriage between 

those two places; or 

(ii i) subst itute any mode of carriage for international airfreight between any 

Aust ralian hub and any African hub for another mode of carriage between 

those two places. 

80. It does not admit paragraph 80. 

8!. It does not admit paragraph 81. 

82. It does not admi t paragraph 82. 

Competition in tlte markets 

83. Insofar as it contains any allegation against it, it denies paragraph 83 and re fers to and 

repeats paragraph 5(g) above. 

84. As to paragraph 84: 

(a) insofar as it contains any allegation against it, it denies sub-paragraph 84(a) and 

refers to and repeats paragraph 5(g) above; 
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(b) save that it admits that during the Period LCAG either supplied, offered to supply 

or was wi ll ing and able to treat to supply international airfreight services between 

Australia and each of the citi es li sted in sub-paragraph 84(b), it otherwi se denies 

sub-paragraph 84(b); 

(c) save that it admits that during the Period LCAG either supp lied, offered to supply 

or was willing and able to treat to supply international airfreight services between 

Australia and each of the hubs, it otherwise denies sub-paragraph 84(c); 

(d) save that it admits that during the Period LCAG either supplied, offered to supply 

or was willing and able to lreat to supply international airfreight services between 

Australia and each of the regions, it otherwise denies sub-paragraph 84(d). 

85. It denies paragraph 85 and refers to and repeats paragraphs 5(g), 35, 83 and 84 above. 

86. It denies paragraph 86 and refers to and repeats paragraph 5(g), 35, 38, 83 and 84 above. 

87. As to paragraph 87: 

(a) insofar as it contains any allegation against it, it denies paragraph 87 and refers to 

and repeats paragraph 5(g) above; 

(b) it says furt her that during the Period LeAG supplied international ai rfreight 

services between any hub and any other hub, further or alternati ve ly from points of 

origin in the regions including points of origin in Australia, to points of destination 

in the regions including points of destination in Australia, where at least part of the 

negotiation for purchase of, or entry into a contract for, the services comprised a 

communication directed to or originat ing from Australia. 

88. As to paragraph 88: 

(a) insofar as it contains any allegat ion against it, it denies paragraph 88 and refers to 

and repeats paragraphs 5(g) and 87(b) above; 

(b) it says further that during the Period LCAG offered to supply international 

airfreight services between any hub and any other hub, further or alternatively 

from points of origin in the regions, including points of origin in Australia, to 

points of destination in the regions, including points of destination in Australia, 

where at least part of the negotiation for purchase of, or entry into a contract for, 

the services comprised a communication directed to or originat ing from Australia. 
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89. As to paragraph 89: 

(a) insofar as it contains any all egation against it , it denies paragraph 89 and refers to 

and repeats paragraphs 5(g), 87(b) and 88(b) above; 

(b) it says further that during the Period LCAG was willing and able to treat to supply 

international airfre ight services between any hub and any other hub, further or 

alternatively from points of origin in the regions, including points of ori gin in 

Austral ia, to points of destination in the regions, including points of destination in 

Australia, where at least part of the purchase of, or entry into a contract for, the 

services would comprise a communication directed to or originating from 

Australia. 

90. Insofar as it contains any allegat ion against iI , it denies paragraph 90 and refers to and 

repeats paragraphs 5(g), 84, 87(b), 88(b) and 89(b) above. 

9 1. Insofar as it contains any allegation against it, it denies paragraph 91 and refers to and 

repealS paragraphs 5(g), 84, 87(b), 88(b) and 89(b) above. 

92 . Insofar as it contains any allegation against it, it denies paragraph 92 and re fers to and 

repeats paragraphs 5(g), 85 and 91 above. 

93. Insofar as it contains any allegation aga inst it, it denies paragraph 93 and refe rs to and 

repeats paragraphs 5(g) and 13 to 92 above. 

Globl" Cartel A rrangement 

94. It denies paragraph 94. 

Fllel Surcharge 

95. It denies paragraph 95. 

96. As to paragraph 96 : 

(a) it denies paragraph 96 and refers to and repeats paragraph 5(g) above; 

(b) itsays further that: 
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(i) on 2 1 December 1999 LCAG resolved to introduce a fuel surcharge (the 

LCAG Fuel Surcharge) of 0. 10 EURlkg (within Europe) and 0.10 

USDlkg (outside Europe) 011 a worldwide basis with effect from I February 

2000; 
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Particulars 

The resolution was made by a meeting of the Execut ive Committee 
of LCAG on 2 1 December 1999 and is recorded in the minutes of 
that meeting. A copy of the minutes of the meeting is available for 
inspection at the offices of the so licitors for the second respondent 
by appointment. 

(ii ) on 28 December 1999 LCAG published a media re lease advising of the 

introduction of a fuel surcharge of 0. 1 0 EURfkg or freight, or the equivalent 

in local currency, across its entire worldwide route network with effect 

from I February 2000; 

Particulars 

A copy of the media rel ease is available for inspection at the offices 
of the sol icitors for the second respondent by appointment. 

(iii) from 1 February 2000 to 30 October 2000 LCAG imposed a fuel surcharge 

of 0.1 a EUR (or its equivalent in local currency) per kilogram of cargo for 

the transport of cargo on a worldwide basis, except in those countries where 

regulatory approval was required before the implementation of such a 

surcharge, in which case the surcharge was generall y implemented with 

some delay or at a different level ; 

(iv) on 29 Septem ber 2000 LCAG published a media release advising of the 

variation of the LCAG Fuel Surcharge to 0.17 EUR (or its equivalent in 

local currency) per kilogram of cargo across its entire worldwide route 

network with effect from 1 November 2000. 
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Particulars 

A copy of the media release is available for inspection at the offices 
oflhe so licitors for the second respondent by appointment. 

(v) from 1 November 2000 to 30 January 200 1 LCAG imposed a flle l 

surcharge of O. I 7 EUR (or its equi valent in local currency) per kilogram of 

cargo for the transport of cargo on a worldwide basis, except in those 

countries where regu latory approval was required before the 

implementation of such a surcharge, in which case the surcharge was 

generally implemented with some delay or at a different level; 
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(vi) on 16 January 200 1 LCAG published a media release advising of the 

variation of the LCAG Fuel Surcharge to 0. 10 EUR per kilogram of cargo 

across its entire worldwide route network with effect from 1 February 200 1. 

Particulars 

A copy orthe media release is available for inspection at the offices 
o[the solicitors for the second respondent by appointment. 

(vii) from 1 February 2001 to 19 December 2001 LCAG imposed a fuel 

surcharge of 0. 1 0 EUR (or its equivalent in local currency) per kilogram of 

cargo for the transport of cargo on a worldwide basis, except in those 

countries where regulatory approval was required before the 

implementation of such a surcharge, in which case the surcharge was 

generally implemented with some delay or at a different level; 

(viii) On 6 December 2001 LCAG published a media release advising of the 

suspension of the LCAG Fuel Surcharge across its entire worldwide route 

network wi th e ffect from 20 December 200 1; 

P'lr.iculars 

A copy of the media release is available for inspection at the offices 
of the sol icitors for the second respondent by appointment. 

(ix) LCAG did not apply any fuel surcharge to the price of air freight services 

between 20 December 200 I and 24 Apri l 2002; 

(x) on 23 January 2002 LCAG published a media release advising of changes 

to the applicat ion and adjustment of the LCAG Fuel Surcharge. 

Particulars 

A copy of the media release is available fo r inspection at the offices 
of the solicitors for the second respondent by appointment. 

(xi) from 25 April 2002 to II January 2007 LCAG imposed a fuel surcharge on 

the provision of cargo transport services in accordance with the adjustment 

mechanism described in paragraph 98 below. 

97. As to paragraph 97: 

(a) it denies paragraph 97 and refe rs to and repeats paragraph 5(g) above; 

(b) it says further that : 
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(i) from about May 2000 unti l about 30 September 2006 LCAG calcu lated a 

number referred to as the 'Fuel Price Index ' (LCAG FPI) based on the 

average price of aviation fuel for the preceding 5 days in the following spot 

markets: 

(A) Rotterdam; 

(B) Mediterranean; 

(C) Far East Singapore; 

(D) US-Gulf; and 

(E) US-Westeoas!; 

(ii) from 1 October 2006 until 11 January 2007 LCAG varied the calculation of 

the LCAG FPI with the effect that the new Fuel Price Index (the 2006 

LCAC FPI) was calculated on the basis of the daily price of aviation fuel 

in the fo llowing spot markets: 

(A) 

(B) 

(C) 

(D) 

(E) 

98. As to paragraph 98; 

Rotterdam; 

North West Europe; 

Far East Singapore; 

US-Gulf; and 

us-WeSlcoasl. 

Part icuhlrs 

(a) Between about May 2000 and about February 2006, detail s 
or the calcul ation of the LCAG FPI we re published on 
LCAG's website, W\V\v. lufthansa-cargo.com. 

(b) LCAG advised its customers of the adopt ion of tile 2006 
LCAG FPI by way o f a letter sent to customers by email on 
or about I September 2006. A copy o f a letter of thi s kind 
may be inspected at the offices of the so licitors for the 
second respondent by appointment. 

(a) it denies paragraph 98 and refers to and repeats paragraph 5(g) above; 

(b) it says further that: 
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(i) with the exception of the circumstances referred to in paragraph 98(b)(iii) 

below, between 25 April 2002 and 11 Jan uary 2007 whenever the LCAG 

FPI (in respect of the period between 25 April 2002 and 30 Scptember 

2006) or 2006 LCAG FPI (in respect of the period between I October 2006 

and 11 January 2007) exceeded or fell below a specific benchmark for a 

period of two consecutive weeks, LCAG increased or decreased its fuel 

surcharge in specified increments (the LCAG Adjustment Mechanism); 

(ii) new benchmarks were added to the LCAG Adjustment Mechanism in May 

2004, October 2004, April 2005, September 2005 and October 2005 as the 

LCAG FPI exceeded the existing benchmarks; and 

Particulars 

The new benchmarks were announced by way of a media releases 
dated 14 May 2004, 20 September 2004, 21 March 2005, 22 
August 2005, 4 October 2005 and t 3 October 2005. A copy of each 
of the media releases is available for inspection at the offices of the 
so licitors for the second respondent by appo intment. 

(ii i) in September 2004 LCAG did not increase the LCAG Fuel Surcharge even 

though the LCAG FPI exceeded the relevant benchmark for two 

consecutive weeks. 

Particulars 

LCAG announced its decision not to increase the LCAG Fuel 
Surcharge in a media release dated 20 September 2004. A copy of 
the media release is available for inspection at the offices of the 
solicitors for the second respondent by appointment. 

99. As to paragraph 99: 

(a) it denies paragraph 99 and refers to and repeats paragraph 5(g) above; 

(b) it says further that from about May 2000 to about February 2006 LCAG published 

on its website: 

(i) the current level of the LCAG FPI; 

(ii) historic data recording the levels of the LCAG FPI since about May 2000; 

(iii) details of the method by which the LCAG FPI was calculated; and 

(iv) the LCAG Adjustment Mechanism. 

Particuhlrs 
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During the period from about May 2000 to about February 2006 
these details were available al the LCAG website at 
\\'ww. lufthansa-cargo.com. 

100. As to paragraph 100: 

(a) it denies paragraph 100 and refers to and repeats paragraph 5(g) above; 

(b) it says further that during the period 1 February 2000 to 11 January 2007 the 

LeAG Fuel Surcharge was adjusted at various times and in varying amounts as set 

out in the table below. 

Date of media release 
(if applicablc) 

28 December 1999 

29 September 2000 

16 January 200 1 

6 December 200 I 

28 March 2002 

5 September 2002 

17 February 2003 

10 March 2003 

7 April 2003 

22 April 2003 

4 December 2003 
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Effect ive date Fuel surcharge (€) 

I Febmary 2000 0.10 

1 November 2000 0.1 7 

I February 200 1 0.10 

20 December 200 I Nil 

25 April 2002 0.05 

----------_._._---

23 September 2002 0.10 

3 March 2003 0.15 

24 March 2003 0.20 

----

2 1 Apri l 2003 0.15 

6 May 2003 0.10 

18 December 2003 0. 15 
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Date of media release Effective date Fuel surcharge (€) 
(if applicable) 

26 April 2004 10 May 2004 0.20 

24 May 2004 7 June 2004 0.25 

20 Septembcr 2004 4 October 2004 0.30 

II October 2004 25 October 2004 0.35 

20 December 2004 3 January 2005 0.30 

7 March 2005 21 March 2005 0.35 

2 1 March 2005 4 April 2005 OAO 

27 June 2005 II July 2005 OA5 

22 August 2005 5 Scptember 2005 0.50 

4 October 2005 17 October 2005 0.55 

13 October 2005 24 OClober 2005 0.60 
------ ------

7 November 2005 2 1 November 2005 0.55 

14 November 2005 28 November 2005 0.50 

21 November 2005 5 December 2005 OA5 

6 February 2006 20 February 2006 0.50 

24 Apri l 2006 8 May 2006 0.55 
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Date of media release 
(if applicablc) 

Effective date Fuel surcha rge (€) 

2 May 2006 

N/A 

N/A 

15 May 2006 0.60 

9 October 2006 0.55 

23 October 2006 0.50 

Particulars 

(a) Between 28 December 1999 and 30 September 2006, 
adjustments to the LCAG Fuel Surcharge were detailed in 
LCAG media releases, a copy of each of which is available 
for inspection at the offices of the so licitors for the second 
respondent by appointment. 

(b) Between I October 2006 and II January 2007, LCAG 
advised its customers of adjustments to the LCAG Fuel 
Surcharge by way of letter delivered via email. A copy of an 
example of such a letter is avai lab le ror inspection at the 
offi ces of the so licitors for the second respondent by 
appointment. 

10 1. It does not plead to paragraph 101, as it makes no all egations against it. 

102. Insofar as it makes any allegation against it, it denies paragraph 102 and refers to and 

repeats paragraphs 5(g) and 100 above. 

103. It does not plead to paragraph 103 as it makes no allegations against it. 

104. It docs not plead to paragraph 104 as it makes no allegations against it. 

105. It does 110 t plead to paragraph 105 as it makes no allegations against it. 

106. As to paragraph 106: 

(a) it admi ts that at times during the Per iod the ninth respondent published on its 

website the current level of fuel surcharge imposed by the ninth respondent and 

certain detai ls orthe method by which such fuel surcharge \ .... as calculated; 

(b) it otherwise does not admit paragraph 106. 

107. It does not plead to paragraph 107 as it makes no allegations aga inst it. 

108. It does not plead to paragraph 108 as it makes no allegations against it. 
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109. It does not plead to paragraph 109 as it makes no allegat ions aga inst it. 

110. As to paragraph 11 0: 

(a) it admits that at times during the Period the eighth respondent published on its 

website the current level of fuel surcharge imposed by the eighth respondent and 

certain detail s of the method by which such fuel surcharge was calculated; 

(b) it otherwise does not admit paragraph 110. 

I l l . As to paragraph Ill : 

(a) it denies paragraph 111 and refers to and repeats paragraphs 5(g) and 96 to 100 

above; 

(b) it says further that from 1 Febmary 2000 until II January 2007 but excluding the 

period 20 December 2001 to 24 Apri l 2002, LCAG supplied or offered to supply 

Australian international airfreight services to customers in Australia subject to 

payment of the LCAG Fuel Surcharge . 

112. As to paragraph 11 2: 

(a) insofar as it makes any allegations against it, it denies paragraph 11 2 and refers to 

and repeats paragraphs 5(g), 96 to 100 and I II above; 

(b) it says further that: 

(i) the supplies of Australian internat ional airfreight services made by LCAG 

during the Peri od inc luded one or more of the Australian activities ; 

(ii) the offers to supply Austral ian international airfreight serv ices made by 

LCAO during the Period included offers and communications: 

(A) made in Austral ia; further or alternatively 

(B) addressed to persons in Australi a; further or alternatively 

(C) intended by LCAO to be rece ived by persons in Australia; further or 

alternatively 

(D) received in Australia. 

113. It denies paragraph 113 and refers to and repeats paragraphs 5(g), 96 10 100, II I and 11 2 

above. 
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114. It denies paragraph 11 4 and refers to and repeats paragraphs 5(g), 96 to 100, III and 11 2 

above. 

11 5. It denies paragraph 11 5 and refers to and repeats paragraphs 5(g) and 95 to 111 above. 

Security Surcharge 

11 6. It denies paragraph 116. 

11 7 . As to paragraph 1 J 7 and refers to and repeats paragraph S(g) above: 

(a) it denies paragraph 117; 

(b) it says further that: 

(i) on 28 September 200 I LCAG published a media release advisi ng that it 

was introducing a security surcharge (the LCAG Security Surcharge) of 

0. 15 EUR (or its local currency equivalent) per kilogram of actual freight 

weight with effect from 8 October 200 1 ; 

Particulars 

A copy of lhe LCAG media release dated 28 September 200 1 may 
be inspected at the offices of the solicitors for the second 
respondent by appointment. 

(i i) on about 1 September 2006 LCAG advised its customers that it was 

amending the application of the LCAG Security Surcharge to charge 0.17 

EUR (or its local currency equivalen t) per kilogram of chargeable freight 

weight with effect from 1 October 2006; 

Particulars 

LCAG advised its customers of thi s amendment to the application 
of the LCAG Security Surcharge by way of a letter sent to 
customers by email on or about 1 September 2006. A copy of an 
example of such a letter is available fo r inspection at the oftices of 
the so licitors for the second respondent by appointment. 

(ii i) on about 9 November 2006 LCAG advised its customers that it was 

amending the application of the LCAG Security Surcharge to charge 0.17 

EUR (or its local currency equivalent) per kilogram of actual freight weight 

with effect from 13 November 2006; 

Particulars 
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LCAG advised its customers of th is amendment to the app licat ion 
o f the LCAG Security Surcharge by way or a letter sent to 
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customers by email on or about 9 November 2006. A copy of an 
example of such a letter is available for inspection at the otlices of 
the sol icitors for the second respondent by appoin tment. 

(iv) between 8 October 2001 and 11 January 2007 LCAG supplied or offered to 

supply Austral ian international airfreight services to customers in Australia 

subject to payment of the LCAG Security Surcharge in the amount 

appli cable at the time of each supply. 

11 8. It denies paragraph 11 8 and refers to and repeats paragraphs 5(g), 11 2, 11 6 and II ? 

above. 

11 9. It denies paragraph 11 9 and refers to and repeats paragraphs 5(g), 11 2, II ? and 11 8 

above. 

120. It denies paragraph 120 and refers to and repeats paragraphs 5(g), 11 2, t 17 and 11 8 

above. 

12 1. It denies paragraph 121 and re fers to and repeats paragraphs 5(g) and 116 to 120 above. 

COlltravel1tio,,~; 

122. It denies paragraph 122 and refers to and repeats paragraphs 94, 95 and 116 above. 

123. It denies paragraph 123 and refers to and repeats paragraphs 94, 95 and 116 above. 

124. It denies paragraph 124 and refers to and repeats paragraphs 94, 95 and 11 6 above. 

125. It den ies paragraph 125 and refers to and repeats paragraphs 9S and 96 to III above. 

126. It denies paragraph 126 and refers to and repeals paragraphs 95 and 11 2 to 114 above. 

127. It denies paragraph 127 and refers to and repeats paragraphs 116 and 117 to 120 above. 

128 . It denies paragraph 128 and refers 10 and repeats paragraphs 11 6 and 11 8 to 120 above. 

129. It denies paragraph 129 and refers to and repeats paragraphs 94, 95 and 11 6 above. 

130. It denies paragraph 130 and refers to and repeats paragraphs 94, 95 and 11 6 above. 

Overcharge 

131. As to paragraph 131: 

(a) it denies paragraph 131 and refers to and repeals paragraph 5(g) above; 
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(b) it says further that during the Period LCAG carried the following approximate 

proportions of Australian international airfreight (expressed as a percentage of 

tonnes of freight actually carried): 

Year 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

(January 
only) 

Percentage of tonnes of 
freight carried to Austr'.llia 

(to the nearest tenth of a 
percentage point), 

1.1 

1.3 

0.5 

0.2 

0.7 

0.1 

0.1 

Nil 

Percentage of tonnes of 
freight carried from Australia 

(to the nearest tenth of a 
percentage point), 

0.6 

1.0 

0.7 

0.6 

0.9 

0.1 
---- - - ---

Nil 

Nil 

132. It denies paragraph 132 and refers to and repeats paragraphs 5(g) and 13 1 (b) above: 

133. It denies paragraph 133. 

134. It denies paragraph 134. 

135. It denies paragraph 135 and says further that ifany of the Applicants and Group Members 

did pay identified amounts for Australi an international airfreight services at prices which 

included the Fuel Overcharge (which is denied) , the Applicants and Group Members 

recovered some or all of the Fuel Overcharge by charging their own customers higher 
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prices than they would otherwise have charged thereby passing on some or all of the Fuel 

Overcharge to such customers. 

136. It denies paragraph 136 and says further that if any of the Applicants and Group Members 

did pay ident ified amounts for Australian international airfreight services at prices which 

included the Securi ty Overcharge (which is denied), the Applicants and Group Members 

recovered some or all of the Security Overcharge by charging their own customers higher 

prices than they would otherwise have charged thereby passing on some or all of the 

Security Overcharge to such customers. 

137. As to paragraph 137: 

(a) it denies paragraph 137; 

(b) further or alternatively, it says that, by reason of the matters pleaded in paragraphs 

135 and 136 above, if any of the Applicants or Group Members have suffered any 

loss or damage by reason of the Fuel Overcharge or Security Overcharge, (which 

is denied), such loss or damage has been reduced by the extent to which such 

overcharge was passed on to the Appl icanfs or the Group Member's customers. 

138. It denies paragraph 138. 

139. Further or in the alternati ve , if the App licant or any Group Member has suffered loss and 

damage by any conduct of the second respondent alleged in the fi fth amended statement 

of claim (the pleaded conduct) (which is denied), then by reason of section 82(2) of the 

Trade Practices Act, the amount oflhat loss and damage which may be claimed is limited 

to that \vh ich is recoverable by a cause of action pursuant to section 82(1) of the Trade 

Practices Act relating to the pleaded conduct which accrued on or after 12 January 200 I, 

being the date 6 years before the commencement of thi s proceeding. 

Date: 14 February 20 11 

~'LG __ 
Frcehills 
Solicitors for the second respondent 
Signed by Ken Adams, Partner 

This pleading was settled by B F Quinn or Counsel. 
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SCHEDULE OF PARTIES 

DE BRETT SEAFOOD PTY LIMITED 
(ACN 093 552 366) 

J. WISBEY & ASSOCIATED PTY LIMITED 
(ACN 001 959 851) 

QANTAS AIRWAYS LIMITED 
(ACN 009 661 901) 

DEUTSCHE LUFTHANSA AKTIENGESELLSCHAFT 
(ARBN 495232) 

SINGAI'ORE AIRLINES LTD 
(ARBN 1056195) 

SINGAPORE AIRLINES CARGO PTE LTD 
(ARBN 95934857) 

CATHAY PACIFIC AIRWAYS LIMITED 
(ARBN 479514) 

AIR NEW ZEALAND LTD 
(ARBN 312685) 

AIR NEW ZEALAND (AUSTRALIA) PTY LTD 
(ACN 084 974 569) 

JAPAN AIRLINES INTERNATIONAL CO LIMITED 
(ARBN 564358) 

BRITISH AIRWAYS PLC 
(ARBN 2747597) 
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First Applicant 

Second Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 
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IN HIE FEDERAL COURT OF AUSTRALIA 
VICTORIA DISTRICT REGISTRY 
GENERAL DIVISION 

BETWEEN 
No. VID 120[ 2007 

DE BRETT SEAFOOD PTY LIMITED (ACN 093 552 366) 
First Applican t 

J . WISBEY & ASSOCIATED PTY LIMITED (ACN 001 959851) 
Second Applicant 

and 

QANTAS AIRWAYS LIMITED (ACN 009 661 901) 
& ORS according to the Schedule 

Respondents 

SCHEDULE 1 TO THE DEFENCE OF THE SECOND RESPONDENT 

Date: 14 February 2011 

Filed on bellal r of the second respondent by: 
Frcchills 
Level 43 
101 Collins Street 
MELBOURNE VIC 3000 
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DX 
Tel 
Fax 
R,r 

240 Mclboume 
+6 1 39288 1234 
+61 39288 1567 
KAA:REO:81 170652 

Email: ken.adams@freehi lls_com 
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., 
200212003: WinIef .. 27 QcIobef 2002·29 Marc/'l2003 FAA FraokhJrt M"- M ....... 3 ORO/An. HNl AIIL FAA OROIAlL HNl AKL Mel "" '" " 200212003 WinJer" II Odober 2002·29 Marc/'l2003 MEL " ..... '''' ,- 3 PENIKUl LHEIKHI SHJ MEL PENIKUl LHEll<HI SHJ FAA .,,' '" .. 
2003. Sunvner ~ 30 March - 25 October '''' FranllMl M"- MelOoume 3 DROiATl HNlAKl FAA ORO/All HNl AKl Mel "" ." ., 
2003: S......- z 30 March _ 25 0cI0ber M"- ... ~ '''' Franl<furl 3 PENIKUl OElIlHEIKHI SHJ MEL PENIKl/l DElIlHEIKHI SHJ FAA .,,' ". ., 
200312004- Win\e( .. 26 October 2003 · 27 ~~ch 2(1).4 FAA Franklurl ,,"- Melbou"", 3 ORDlATl HNlAKl fAA OROIAll IiNl AIQ Mel .. " '" " 2'003J2004: Winter .. 26 October 2003·27 Man:h 2(1).4 MEL ... ~ '''' F'-''''' 2 BKKn(UuPEN OEUSHJ MElBK~UUPEN OEUSHJFRA .,,' ". " 2004 S.mmer. 28 Marcil· 30 Oclober '''' Fr_furl ""- ~ ..... 30ROIATlHNlAKL FAA ORO/All HNL AKL MEL .. " '" " 2004 SumrJIItf· 28 Marcll- 30 October ,,"- M.~ '''' Frrihrt 2 BKKn(UUPEN SHJ MEL BKKn(UUPEN SHJ FAA .. " '" " 2004 S,""""", .. 28 Marcil· 30 QcIober '''' Frankl"" ""- Melt>oume 2 SkJ KUL FAA SHJ KUL MEl .. " " " 2004. SUmmer .. 28 Marcil - 30 Ock>lMlr M"- M ...... '''' Fr_1OO _ AKl HNL LAX ORO MEL AKL HNl lA)( ORO FAA .. ," " " 200412005: WnW' 31 OcfOllttr 2~ · 26 Marcn 200~ FRA Frooklurt ""- Melt>olr ... 3 ORO HNlAKl FAA ORO HNL AKL MEl .". '" " 200412005: Win1er " 31 October 2004 ·26 March 200~ MEL Melbourne '''' F,_fur! 2 BKKn(UL PENlSHJIDEl MEL BKKlKUL PENlSHJIDEL FRA 6_01 '" " 



Form 15B 
(Order II , rule I B) 

IN THE FEDERAL COURT OF AUSTRALIA 
VICTORIA DISTRICT REGISTRY 
GENERAL DIVISION 

BETWEEN 
No. YID 12 of2007 

DE BRETT SEAFOOD PTY LIMITED (ACN 093 552 366) 
First Applicant 

J. WISBEY & ASSOCIATED PTY LIMITED (ACN 001 959 851) 
Second Applicant 

and 

QANTAS AIRWAYS LIMITED (ACN 009 661901) 
& ORS according to the Schedule 

Respondents 

CERTIFICATE OF LAWYER 

I, Kenneth Alexander Adams, cert ify to the Court that, in relation to the pleading dated 14 

February 201 1 filed on behal f of the second respondent, the factual and legal material avail able 

to me at present provides a proper basis for: 

(a) each allegation in the pleading; and 

(b) each denial in the pleading; and 

(c) each non-admi ssion in the pleading. 

Date: 14 February 20 11 

~~ reehills 
Lawyer representing the second respondent 

Filed on bchalfof the second respondent by: 
Frechill s 
Lcvcl43 
10 1 Collins Street 
MELBO URNE VIC 3000 

Freehills\7019348 

DX 
Tel 
F~ 

Ror 

240 Melbourne 
+61 39288 1234 
+61 3 92881 567 
KAA:REO:81 170652 

Email: ken.adams@freehills.com 
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SCHEDULE OF PARTIES 

DE BRETT SEAFOOD PTY LIMITED 
(ACN 093 552 366) 

J. WISBEY & ASSOCIATED PTY LIMITED 
(ACN 001959 851) 

QANTAS AIRWA YS LIMITED 
(ACN 009 661 901) 

DEUTSCHE LUFTHANSA AKTIENGESELLSCHAFT 
(ARBN 495232) 

SINGAPORE AIRLINES LTD 
(ARBN 1056(95) 

SINGAPORE AIRLINES CARGO PTE LTD 
(ARBN 95934857) 

CATHAY PACIFIC AIRWAYS LIMITED 
(ARBN 479514) 

AIR NEW ZEALAND LTD 
(ARBN 312685) 

AIR NEW ZEALAND (AUSTRALIA) PTY LTD 
(ACN 084 974 569) 

JAPAN AIRLINES INTERNATIONAL CO LIMITED 
(ARBN 564358) 

BRITISH AIRWAYS PLC 
(ARBN 2747597) 

Freehills 117019348 

First Applicant 

Second Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fi Fth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 


