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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES REGISTRY
GENERAL DIVISION
File No NSD 1177 of 2010

BRISBANE BRONCOS LEAGUES
CLUB LIMITED

(ACN 010 798 679)
Applicant

ALLEASING FINANCE AUSTRALIA
PTY LTD (FORMERLY RENTWORKS
| LIMITED)

(ACN 003 421 136)

First Respondent

TOTAL CONCEPT PROJECTS
(AUSTRALIA) PTY LIMITED

(ACN 073474 772)
(in liquidation)
Second Respondent

- AMENDED STATEMENT OF CLAIM.
(Order 4 rule 6 and Order 11)

1. This proceeding is commenced as a representative proceeding pursuant to Part IVA of the Federal
Court of Australia Act 19786 (Cth) (the FCA) by the Applicant.

The Applicant

2. The Applicant and the persons it represents in these proceedings pursuant to Part IVA of the FCA
(Group Members) are each persons who have:
(a) entered into one or more Rental Agreements with the First Respondent; and/or
{b) entered into a Revenue Agreement with the Second Respondent;
(c) entered into an Advertising Agreement with the Second Respondent or a related entity of the

Second Respondent;
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(d) been Group Members when_the proceedings commenced on 13 Seplember 2010 and

suffered loss and damage as a result of the wrongful conduct of the Respondents pleaded
below; andor
(e) become Group Members following the orders of the Court on 16 February 2011, having first

suffered loss and damage on or after 16 February 2005 as a result of the wronaful conduct of

the Respondents pleaded below.
{ajas—at-the-commencement-efproceedings-eniered-into-a-Retainer-Agreement with-Slater-&
Gorden-Lawyers;-the-solicitors-on-therecord-in-these-proceedings:

3. As at the date of the commencement of this proceeding, seven or more Group Members had

claims against each of the Respondents.
Particulars

The final composition of the group will not be ascertained until opf-out requirements have

been complied with and/or an order is made by the Court for closure of the class of group

members who wish {o pursue rights fo compensation. Nevertheless, the groun members

with claims against the Respondents whose identity has currently been asceriained are as

follows:

1. Brishane Broncos Leaques Club;
2. Ettalong Beach War Memorial Club:

3. St Mary's Rugby League Club:
4. Mt Pritchard & District Community Club:

5. Logan & District Services Club;

6. _Rooty Hill RSL Club Lid;

7. Wentworthville Leagues Club Ltd;
8

g

Castle Hill RSL Club:
Redcliffe RSL & Ex Service Club.

The Respondents

4. Atall material times, the First Respondent (Alleasing):
(a) was a company duly incorporated and is liable to be sued as such;
(b) was in the business of supplying, or offering to supply, the service of renting communications
equipment, including digital signage equipment, to businesses; '
(c) was engaged in trade and commerce within the meaning' of that term as used in the Trade
Practices Act {1974) (Cth).
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5. At all material times, the Second Respondent (TCP):

(a) was a company duly incorporated and is liable to be sued as such;

(b) was in the business of supplying. or offering to supply. the services of marketing and installing
digital sighage equipment;
(c} was in the business, and had related entities that were in the business, of supplying, or

offering to supply, the services of procuring advertising on digital signage equipment that it

had installed;
(d) was engaged in trade and commerce within the meaning of that term as used in the Trade
Practices Act (1874) (Cth). -

Pre-contractual representations by TCP

6. Between about late 2004 and about 2008, TCP made the following representations in trade or

commerce to each Group Member:

(a) thatFCR-had;as-atihedate-ef-Hherepresentations—already-instelied-a-digital-signage-network
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(b) that TCP had, as at the date of the representations, already entered into arrangements with
several third party advertisers who were willing and able to purchase advertising time on any .

‘ digital signage network that would be installed by TCP in the premises of that Group Member,
(c) thatFCl-had;—as—at-the-date-of-therepreseniations;-already-identified-thespecific-iterms—of
equipmentihat-would-be-installed-in-the-Group-Member s premises should-the-Group-Member
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{d) that TCP was offering to procure that certain items of equipment comprising a digital signage
network, including plasma video display screens and associated equipment, would be

provided to each Group Member at no net cost to the Group Member;

(e) that if the Group Member entered into an arrangement proposed by it:

iy TCP would design, supply and install a digital signage network system in the premises of
that Group Member {the Network);

iiy the Network would comprise, inter alia, a number of plasma video display screens and

related networking equipment as selected by and installed by TCP {the Equipment);
iii) the- Equipment:

{adwould-be state of-the-ark:

Bywould-be-that-equipment deseribed-by-product-name—medel-and-sedal-numberina -
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{eywould-be-delivered-within—abeut-12-weeks—-of-exeeution—by—the-GroupMember-of

iv) TCP or its related entity would procure on behalf of that Group Member substantial
advertising content to be transmitted over the Network and displayed on each screen

installed by TCP in that Group Member’s premises;

v) the adverﬁsing content to be procured by TCP or its related entity would generate revenue
for that Group Member that would exceed or, at the very least, equal the cost to the Group

Member of installing the Network and paying the rental on the Equipment;

vi)in the event that the advertising content procured by TCP or its related entity did not
generate revenue for the Group Member that exceeded or, at the very least, equalled the

cost to the Group Member of installing the Network and paying the rental on the
Equipment, TCP would make good the shortfall-within-Z-days-ef-beingrequestedto-de-se;
vii}the-Group-Member-weuld-be-able-to-exehange-apyitem-of Equipment-with-which-it-was
isfiod f . . Mermbes:
viii) the-arrangementwould-be-goed-value-for-the Group-Member;
ix) it-would-be-in-the-interesis-of the-Group-Member-to-enterintothe-arrangement:

weuld-make-paymenisinthefuture-weuld-not-be-worthless:

(the TCP Representations)
Particulars of TCP Representations
The TCP Repre'sentations were both express and implied. The express TCP
Representations were communicated orally and in writing by TCP to each Group Member

- at different times and in different locations by officers and/or employees of TCP.

To the extent they were implied, they were implied by the other TCP Representations and

the circumstances in which the TCP Representations were made.

Particulars of the TCP Representations o the ascertained Group Members in sub-

paragraphs 6(b), {(d) and (el}v) to {vi) were supplied by the solicitors for the Applicant,

Slater & Gordon, fo the solicitors for the Second Respondent, Mallesons Stephen Jagues,
in a letter dated 12 November 2010,
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Further Parisularsparticulars of the TCP Representations—wiﬂ—b&me%éeé—?&d&eue@wse in

respect of each Group Member (cther than the Applicant) will be provided after

determination of the issues common to the claims of all group members, as identified in the

Amended Application (hereafter the “comron issues™).

Particulars of TCP Representations to Applicant

To the extent that the TCP Representations to the Applidant were oral they were comprised
in conversations, including between Brad Morgan, the then chief executive officer of the
Applicant and Ms Nicole Brown and at least one cther employee of TCP in about April

2005 at the premises of the Applicant,

To the extent that the TCP Representations were written they were comprised in various

documents provided by TCP to the Applicant, including the following documents:

(a) TCP Written Proposal (reference NBOOOS5) dated 18 May 2005;

(b) Revenue Agreement proffered to the Applicant in June 2005;

(c) TCP Full Service Agreement for Club Digital NetworX proffered to the Applicant in
June 2005;

(d) Leiter from Alleasing to the Applicant dated 1 July 2005 enclosing Rental Schedule
11169/2001 and its annexures;

{e) Rental Agreement with Alleasing proffered to the Applicant by Alleasing and TCP in
July 2005;

To the extent they were implied, they were each implied by the other TCP Representations

and the circumstances in which the TCP Representations were made.

7. Further the TCP Representations at sub-paragraphs 6(e)(v) and {vi) {m},—{#ﬁ},—év#i)—and—{i%%above
were communicated by officers or employees of TCP acting within the actual and/or ostensible

authority of Alleasing.
Particulars of actual authority

The Applicant refers o the particulars of actual authority referred to in paragraph 3 of the

letterfrbm Slater & Gordon to Mallesons Stephen Jagues dated 12 November 2010.

Alleasing and TCP were parties to an arrangement, agreement or understanding whereby

officers or employees of TCP procured rental business for Alleasing by marketing digital
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signage equipment fo bhsinesses which equipment it then procured and sold to Alleasing

for Alleasing then to rent to those businesses.
Alleasing consented to and authorised all steps taken by TCP by its officers and employees
in procuring such business for it, including making approaches and representations to the

Group Members in pursuit of such business.

Further particulars will be provided in due course, including after discovery and, if

necessary, the administration of interrogatories.
Particulars of ostensible authority

The Applicant refers io the particulars of ostensible authority referred o in paragranh 4 of

the lelter from Slater & Gordon {o Mallesons Stephen Jagues dated 12 November 2010.

Alleasing clothed TCP with authority to deal and make the representations at sub-

paragraphs 6(e} (v) and (vi) fiy;-bdiy{viii-and-fba-on its behalf to the Applicant including by

reason of:

{(a) The inclusion of Alleasing’s name and logo on TCP'’s written propesal presented to the
Applicant in April 2005, and

(b) The provision by Allleasing-TCP to the Applicant of the Rental Schedule in July 2005.

Alleasing further appeared to authorise a director of TCP, Richard Skarzynski, to negotiate
and agree to amendments fo the terms of the Rental Agreement between the Applicant

and it, without reference to Alleasing, on two separate occasions:

1. Firsily, on or about 1 July 2007; and
2. Secondly, on or about 19 June 2008.

Further particulars of ostensible authority in respect of each Group Member (other than the

Applicant) will be provided in due course, after determination of the common issues.

8. In the premises, the TCP Representations at sub-paragraphs 6(e) {v} and (vi) fil)-vii-vili}-and-fig
were made by officers or employees of TCP as agents for Retwerks-Alleasing, and Alleasing is

liable as principal for them pursuant to section 84 of the Trade Practices Act.
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Pre-sontractualropresenistions-by-Allleasing-and-ether-Alllcasing-condust

S. Belween-aboul-late-2004-and about 2008 -Allleasing-made-thefollowing-representations-intradeor

sommerce-io-cach-Group-Member:

{athat-Hhe-Croup-Member-entered-into-an-arrangement-with-Alfleasing-and- TCR-by-which- TGR
designed—and—installed—and-Allleasingrented- the-Equipmentto—the Group-Member—that -

ipwvould—be—thatequiprent-—desetibed—by—product name,—model-and-serial-pumberin—a
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{apthe-arrangementwould be-good-value-for-the-Group-Member
{aibwould-be-irthe-interests-of the Group-Member-to-enterinte-the-arrangement;

the-Allleasing R ions!

Fo-the-oxdent-they-were-implied, they-were-implied-by the other Allleasing-Represeatations
and-the-circumstances-inwhich-the-other-Alleasing-Representations-were-made:

Particulars-will-be-providedHn-due-course-inrespectofeach-Group-Member

Particulars-ebAllleasing Representations-teo-Applicant
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Fo-the—extentthat-the—Alleasing-Representatiens-were-wrilten—they—were—cormprised-in
various--dosuments—provided—by—Allleasing—to—the—Applicant—including—thefollowing
doeuments: '

eketter-from-Aleasingto-the Applicant-dated—4—July 2005-enclosing-Renial-Schedule

4446820041 -and-ils-annexures; ,
£3(a) %ﬂmmemawwﬁemmgmé—twh%imwmw
FCR-in-July-2005; '

10. Further—at-the time-that-Allleasing-made—ecach—of-the—-Allleasing-Representations—sel—out—at
paragraph-8-abovetocach Group-Member-Allleasing-in-frade-or-commercefailed-to-disclosethat
R%euld%&e@eﬁ#e&uﬁ@#%h&eqwgme%éeseﬁmmm—%mmm—a—m%miW—ef_%he
{ern-ofthe Renlal-Agreements-irrespective-of-whether-that- equipment-had-ever-bean-provided-o
%he—Greap—Membemwhethe%ﬁem&equ@pmea%eh—d&d—ne&e@Hespen@i—t@-ﬁhe—deserépﬁeﬁ—in_
he-Reptal-Schedule-had-beenr-provided-fo-the-Group-Memberarnd-inrespectofwhich-the-Group
Member-had-paid-rentatto-Alleasing-(the-Allleasing-silenee)

Rarticulars

The-Allleasing-sitence-constituted-a-representation-by-silence-of-matters-incireumstances
where-Allfeasing-could-reasonably-have-been-expected-to-make-such-disclosura.

Misleading or deceptive conduct

11. The TCP Representations were misleading or deceptive_in_contravention of section 52 of the

Trade Practices Act in that:

(@)

(b) at no time did TCP or its related entities have arrangements with sufficient third party

advertisers who were willing and able to purchase sufficient advertising time on the Network

for revenue derived from them to be sufficient to meet the renfal payments on the Equipment;
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{d) TCP was not offering plasma video display screens and associated equipment to Group
Members for no net cost but instead proposed in concert with Alleasing to arrange for the
Equipment to be rented to Group Members for an annual rental which substantialiy-exceeded
the—cost-to—purchase—and-maintain-the-Equipment-and exceeded any revenue that could
reasonably be expected to be generated from it; ,

(e) TCP had no reasonable basis to represent that if the Group Member entered into an

arrangement in which TCP designed and installed the Network and the Group Member rented

the Equipment from Alleasing:

{ayweould-be-delivered withint2- weeks;
{aywould-notbe-defective-orunfitfor- the-purpese-of operating-the-Netwerk
andthe-equipmentwhich-was-deliveredin-fact-had-none-ofthose-characterstiss:

iiy TCP or its related entity would or could procure on behalf of the Group Member sufficient
advertising content to be transmitted over the Network and displayed on each screen
installed in the Group Member's premises as to génerate sufficient revenue to meet the
costs o the Group Member in installing and renting the Equipment and it failed to do so;

- iii} the advertising revenue to be procured by TCP or its related entity would exceed or even
equal the cost to the Group Member of installing the Network and paying the rental on the
Equipment which TCP in fact failed to do; _

iv) In the event that the advertising revenue to be procured by TCP or its related entity did not
exceed or, at the very least, equal the cost to the Group Member of installing the Network
and paying the rental on the Equipment, TCP would make good the shortfallwithinZ-days

of beingrequesiedto-de-se, which it in fact failed to do;

() thearangermentswere-netgood-valueforthe-Group-Member;
(9) itwas-notinthe-commercialinterests of the-Groun-Membertoenterinte-the-arrangement:

12. M&Mﬁm&%&m&&m@@éhw%%ﬁiv@%
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{a}A#mamg%aéwwwmwas@wepre%ﬁmmimh@mge—MemBMM&aﬁ
arrangementin-which-TCP-designed-andinstalled-the-Network-and-the Group-Memberrented
the-Equipmentfrom-Adlleasing-the-Equipmentcomprised-therein:

Jwould-be-state-ofthe-arl;

Hweuld-be-that-equipment-which-had-been—represenied-by-predust-name—medel-and-serial
aumberinthe Rental-Schedule;

hwould-be-deliveredwithint2-weeks;

W@ﬁ@%&éeﬁe@ﬁ#@g&aﬂ%ﬁh@—pﬁ#ﬁ%%ﬁe&e{aﬁﬂ%ﬁ%ﬁ%

iothe-Group-Member;

fothe-arrangerrentwas-notgood-value-for-the-Greup-Member:

14. To the extent that the conduct of TCP and-Allleasing-pleaded above comprised representations as
to future matters, the Applicanis-Group Members rely on s.51A of the Trade Practices Act 1974.

15. Relying on the TCP Representations; the-Alileasing-Representations-and-the-Allleasing-silerce;
each Group Member:
(a) entered into the Agreements set out at paragraphs 47-18A to 23 below;
(b) fook-delivery-of-equipment-which—did-ret-correspond-with-the—eguipment-deseribed—in—the
Renial-Schedule-profferadto-it-by-Allleasing:

(c) commenced paying rental to Alleasing in respect of that equipment.

16. By reason of the above, each Group Member has suffered loss and damage.
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Particulars

Each Group Member has suffered loss and damage by incurring obligations to Alleasing

which it would not have incurred but for its reliance on the Representations.

The Applicant has incurred total obligations to Alleasing in the sum of $1,211,805.85 which
it would not have incurred but for its reliance on the Representations. The revenue derived
by the Applicant from the Network has been approximately $177,295.60 in cash and
$30,390.50 in contra equipment. The best particulars presently available to the Applicant
are that its loss has been approximately $1,040,954.17. .

The Applicant is also likely to suffer loss or damage being a prospective liability in debt to

Alleasing Pty Limited.

Fo-the-extentthatthe-Group-Membersare-obliged-under-the-Rental-Agreementsto-deliver
up-te-Alleasing-the-equipment-as-described -in-the-Rental Schedulesthey-will-ba-unablefo

' do-so-as-they-have-never-had possession-of-that-eqguipment—Each-Greup-Memberwill
furthersufferJoss—commensurate-with-any—otherwise—suesessful-laim--by-Allleasing—for
damages-arising-out-of-any-failure—to-deliver-up-to-it-the-equipment-as—deseribed-in-the
Rental Schedule-abthe-conclusion-of the-ferm-of the Rental-Agreement:

Eurtherloss-was-suffered-by-each-Group-Member-by reasen-of- the-delay-in-delivernof the
eqtipment:

Further particulars_of the loss or damage of individual Group Members {other than the

Applicant) will be provided in due course,_ after the determination of the common issues.
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Euﬁhewpaﬂieulaﬁsww%be—s;ewded—%n—due—eewséﬁneiuéiﬂg—a-ﬁtepwé—iseaveccy—and,—éi
necessary,-the-administration-ofinterrogatories:

{aywas-aware-of the-fellowing-matiers:

Hthat-GRand-Hs—related—entities—had-beer—unable—to—presure—on—behaliof-cach-Group
Membersufficient-advertising-contentto-be-transmitied-over-the-Network-and-displayed-on

proctured-en-behaif-of-each-Group-Memberfor display on-the Networl
Particuiars

Fhefknowledge—wasthat-of-Mr-Evan-Gallagher—National-Manager-Hespitalily-and
Gaminglrdusties—Mr-Gallagher-had-such-knowledge-from-nodaterthan-September
2004 '

Furtherparticulars—will be-provided-in-due-course—inchiding-after-discoven—andif
Recessanythe-adminisiration-of-nterregatories:

i}t-hat—-IGP——haé—ﬂe—rea-l—ppesgeet—-ef—eveF—iaeiﬂg—ab‘le—t&make~ge@dmthe_shepﬁall-between—%he
reptal-payments-due-en-the-eguipment-under-the-Rental-Agreements-and-therevenue
derved—from-advertising-procured-on-behalf-of-each-Group-Memberfor-display-onthe
Nebwork:

had-sueh-knowledge-fromno-lalerthan-September-2004.

Further-partieulars—will-be-provided-in-due-course—incluging—after-discavery—and—if
necessanys-tho-adminictration-ofinterogatedes:
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{aipadicipatedin-the-maling-of-the-tCP-Representations-at-paragraphs-8(b ) (- {e)hi{e3ts); -
{e)bvhand-(B-by:

Peonsesnting-lo-the-use-by-TCR-of Alleasing’s-branding-in-presentations-te-Group-Members;

deflowed TOP-to-act-on-its-behalt in-agreeingrevisions-to-the-terms-of Rental-Agreerments:

heermmunicating-directly-with-Group-Members-and-providing-cash-flow-analysesto-them-in
support-of-those-TGP-Reprasentations:

Furtharparticulars-will-be-previded-in—due—ceourse-including-after-discoversand—f
Recessarny-the-administration-of-interogateries: '

18. {a-the-premisesAdlleasing-isa-personknowinght-concermed-ora-paryic-the-coniraventions-ofthe
TFradePractices-Act1974-pleaded-against FoR-at-paragraphs-1-Hb - (d-{e}d (@) {e)viand

{f-abeve-and-isliable-inrespectof suich-ceniraventions-

Agreements with TCF

18A. Each Group Member has entered into an agreement with TCP to design, supply and install the
Network (the Club Digital Networx Agreements).

Particulars

The Club Digital Networx Agreements are wholly written and are comprised of a written

proposal fromm TCP and a letter of acceptance executed by the Group Member and TCP.

The Club Digital Network Agreement entered into by the Applicant is comprised of:

(a} a written proposal dated 18 May 2005: and

(b} a letter of acceptance executed 14 June 2005.

19. Each Group Member has entered into an agreement with TCP described as a TCP Revenue

Agreement (the Revenue Agreements).r
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Particulars

Each Revenue Agreement was wholly written and each was comprised in a document

executed by the parties thereto.

Particulars_of the Revenue Agreements entered into by the asceriained Group Members

are contained in paragraph 2 of the letter from Slater & Gordon to Mallesons Stephen

Jagues dated 12 Novermnber 2010.

The Applicant entered into its Revenue Agreement with TCP on 14 June 2005,

20. It was an express terms of each Revenue Agreement that if the gross advertising revenue
received by the Group Member from any source from use of the Equipment did not exceed the
rental paid by the Group Member for the Equipment in any period of 12 months during the term of
the Rental Agreement, TCP would pay to the Group Member 100% of the deficiency of

advertising revenue as against rental for the Equipment [clause 5].

21. Each Group Member has entered into an agreement with TCP or a related entify of TCP

described as a Full Service Agreement for Club Digital Networx (the Full Service Agreements),
Particulars

The Full Service Agreements were wholly written and each was comprised in a document

executed by the parties thereto.

The Applicant entered into its Full Service Agreement with Total Concept Projects
(Queensland) Pty Limited on or about 15 June 2005.

22. Each Group Member has entered into an agreement with either TCF or a related entity of TCP

described as an advertising agreement (the Advertising Agreement).
Particulars
The Advertising Agreements were partly express and partly implied. To the extent they

were express they were partly written and partly oral. To the extent they were written it was

comprised in a document executed by the parties thereto.
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The Applicant entered into its Advertising Agreement with TCP in about June 2005.

To the ext’ent'they were oral the Advertising Agreements were comprised in conversations
between officers and employees of each Group Member and officers and employees of
TCP and/or its related entity.

To the extent they were implied, the terms of the Advertising Agreement were implied in
fact by reason of the following circumstances. known by the Applicant and TCP and/or its

related entity at the time of entry:

(a) the terms of the TCP Representations;

(b) the terms of the other Agreements entered at about that time.

Agreements with Alleasing

23. Each Group Member has entered into ohe or more agreaments with Alleasing for the rental by the

Group Member from AIIeaSing of the Equipment (the Rental Agreements).
Particulars

The Rental Agreements are wholly written and comprised in documents executed by the

parties thereto, including a Master Rental Agreement and one or more Rental Schedules.

Particulars of the written Rental Agreements are referred to in paragraph 6 of the letter from

Slater & Gordon o Mallesons Stephean Jagues dated 12 November 2010.

The Rental Agreements entered by the Applicant are comprised in the following
documents:
(a) Master Rental Agreement dated 31 August 2005 with Rental Schedule 11169/2001;
(b} Revised Rental Schedule No. B2R0102813 dated 1 Juiy 2007; and
(¢) Revised Rental Schedule dated 19 June 2008.

24. The following were express terms of each Rental Agreement:
(@) The equipment the subject of the Rental Agreement was that equipment described in a

schedule to the Rental'Agreement (the Rental Schedule) [clause1.1 of the Master Rental

Agreement];
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(b) Alleasing agreed to rent to the Group Member the equipment in each applicable Rental
Schedule [clause 2.1, 2.2 and clause 3 of the Master Rental Agreement, Scheduie 2];

(c) The Term of the Rental Agreement in respect of each item of equipment wouid be as set out
in each Rental Schedule agreed by the parties [cléuse 3.1 of the Master Rental Agreement];

(d) The rental payments for the equipment were as set out in the Rental Schedule [clause 4.1 of
the Master Rental Agreement]; .

(e) The rental payments for the equipment were payable quarterly in advance [clause 4.2 of the
Master Rental Agreement]; .

(f) At the expiration or earlier termination of the renting of the equipment the Group Member was
required to deliver up fo Alleasing the equipment in good working order and condition [clause
13.1 of the Master Rental Agreement];

{g) If the Group Member does not deliver ub the equipment as required by clause 13.1 of the
Rental Agreement, Alleasing is entitled to enter premises where it believes the equipment

might be located [clause13.2 of the Master Rental Agreement].

25. Op-istrue-construction—clause43-af-the-Master-Rental-Agreement-dess net-require-the-deliveny
up-at-expiration{oreatiertermination-ef- the-rental}-ef-any-eguipmentthatwas notinfact delivered
to-each-Group-Member-by-or-on-behalf-ofAlleasing-and-inrespest-ofwhich-hat Greup-Member
had-net-had-pessessiorerpaidrentat

Shorifallin-advertising-revenue

26. Each-Group-Member-has-paid-substantial-sumsto-Allleasing-by-way-ef-rental-en-the-equipment

deliveredte-it:

| Particulars

27. Fhe-lotal-amount-of revenue-derived-from-all-sources-of-advertising-on-the-Network—to-date-by
each-Group-Member—ineludingpayments-made-by-oron-behalf-of TCR-and-any-relsted-entity-of
mﬁria-substaﬂtiaﬁy«bss—thaMh%um@a@—é%f%p%em@a%@#ﬂ%&%g@%ﬁ%i
ern-the-Equipment:
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Rariculars

I%e—améaﬁt—ef—aéve@s@aweveau&deﬁved-by—ﬂae—,&ppﬁeam—ie—date—fmm—a%i—seu#ee&»ié
$177-206:60-in-cash-and-$30,390:50-in-contra-equipment:

Particulars-of-the-ameount-sfrevenue-derived-by-eachother Group-Memberwillbe-provided

in-due-course:

the-kEquipment-and-the-total-amoeunt-of-revenue-derived-from-sll-seurces-of-advertising-enthe
Metworkto-date-by-that Group-Member{the sharifall)

29. FﬁﬁherT-E&-ba@aeh@f—theﬂevenae%greemeﬂ-ts,mT»QFl»haswfai!ed—te—-pay—te«eaeh—@re&E}M:em-bepthe
shortfall-in-conrsequence-whereofcach-Group-Member-has-sufferedoss-and-damage-

Paptiéuiass
Breach-ofcontract by Allleasing

30. n-breach-efclavses4-42-42-2-and-clause-3-of the-Master Rental-Agrecment-and-the-Rental
SchedulesAllleasing-did-netrento-the-Group-Members-allof- the-equipment identified-by-product
éese&ptsen—and—se&a%%mbe%meaeh—mmﬁeheé&e

Barticulars
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The-equipment-was-not-that-represented-by-Alleasingio-the-Group-Membersin-that-the

- temnsof eguipmentos—delivered-were-not-the-brand orrmedel pumber-as-set-eut-inthe
Rental Schedules-and ne-item-of equipment-bere the-sedal-numberas-set-outinthe Rental
Schedules: '

31. By-—reasen—of-the-breachesby-Allleasing-of-the-Renial-Agreements—each-Groupg-Member-has
suffered-loss-and-demage:

MM&W%W%H%MQF%WQ&%MGM—BMW%
Group-Memberdeliver up-to-Allleasing-the-equipment-as-described-in-the-Sehedule ~itwill
be-unable-to-do-se-beecause—as—aresultof-Alleasing’s-breach;-the-Group-Member-had

never-been-in-possession-of-that-equipment-in-the-first place—Any-liability-that the-Group
Memberineurs-as-atesultis-caused-by-Rentworcs-own-breach:

Ureonscionableconductby-Allleasing
32, Fhe-cireumstanees-of-entry-by-each-Group-Memberinte-the-Rental-Agreements-included:
{ajthe—description—in-the—Rental-Schedules—of theEguipment-were-presented-to—the—Greup

Membersby-Allleasing:

ha da o jm e D

Equipment;
(&)Aulfeasiﬂg-did—net—aﬁeFd—the—GFeap—Membe%—a—reasenabie—epaeﬁani%y—te-se%wegeﬁate—e%
censider-the-terms-of the Rental-Agreemenis-

33. in-the-premises-of-the-previeus-paragraph—urfair-tactics-were-used-againsteach- Group-Member
at-the fime;-and-for the purpese-of- prosudngis-entn-inie-the-Rental-Agreemenis:;



Page 19

34. Furher-the-terms-of-the-Rental-Agreemenis-were-not reasonably-necessanyforthe-pretection-of
any-legitimate-interest et Allleasing-in-that:

Exclusive Dealing by TCP

37. Further, or in the alternative, the Applicant repeats the allegations in paragraphs 4 and 5 above,

38. TCP supplied, or offered to supply, its services of:
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) _marketing the Equipment:

i designing and installing the Equipment: and

i} undertaking to meet any shortfall between the advertising revenue received by the Group

Members and the rental paid by the Group Members for the Eguipment

in circumstances whereby:

{a} TCP supplied the Equipment to Alleasing, a rental company. pursuant to invoices pavable o

TCP wherein the cost of the Equipment incorporated zn installation and service fee to TCP:

{b} TCP negotiated the entry by Group Members into the Club Digital Networx Agreements,

Revenue Agreemenis, Full Service Agreements and Advertising Agreements prior o the entry

by Group Members into the Rental Agreements, with the result that Sroup Members were not

actually aware, at least prior fo the execulion of the agreements with TCP, that Alleasing was

the owner of the Eguipment;

{c)} The wriltenn proposals presented to Group Members by TCP, for the design, supply and

installation of the Network, contained standard phrases which:

i)_expressly contemplated the prospective entry of the Group Members info the Rental

Agreements and the amount of rental; and

i) stated that the amount of rental included the cost of the equipment, installation and cabling

and the monthly service fee pavable under the Fulf Service Agreements.

{(d) The Revenue Agreements that Group Members entered into with TCP contained standard

terms which anticipated the entry of the Group Members into and the terms {including the

amount of rental} of the Rental Agreemenis offered fo them by Alleasing, the owner of the

Equipment, namely:

i) The Club entering into an Agreement with a rental cbmpanv fo rent the goods from that

rental company as owner of the goods. The Club and TCP being aware of the rental

pavable and the ferm before entering this Agreement (clause 3):‘

il In consideration of the husiness relationship and these agreemenis referred to hersin

between the Club and TCP, in ihe event that gross adverlising revenue obiained by the

Club from any source from use of the goods did not exceed the rental paid by the Club for

the goods in periods of 12 months of the rental contract prior o any re-roll, TCP undertook
to pay the Club 100% of the deficiency {clause 5).
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39.

{e) In the negotiations and dealings between TCP and Group Members, the option of Group

Members acquiring the Eguipment in their own right was not offered by TCP;

(fi_TCP representatives presented or delivered to Group Members, and/or procured them fo

enter. the Renial Agreements and/or Renial Schedules with Alleasing, the owner of the

Equipment;

{a) Thé Rental Schedules presented or delivered to Group Members by TCP representatives

referred, amongst other things, io serial numbers for plasma screens and audio visual

equipment before the equipment had heen delivered or installed, which information could oniy

have been provided to Alleasing, the owner of the Equipment, by TCP:

{h} The rhonthiv service fees for the Full Service Agreements with TCP were incorporated into the

rent paid by the Group Members to Alleasing, the owner of the Equipment, and the term of the

Full Service Agreements and the Rental Agreements were the same.

In the premises, in contrave'ntion of s 47(1) of the Trade Practices Act, TCP engaced in the

praciice of exclusive dealing within the meaning of s 47(6) of the Trade Practices Act by

supplving. or offering to supply, to Group Members the services of marketing and installing digital

signage equipment on the condition that the Group Members acquire from another person, the

rental company that owned the Equipment, the services of leasing the Eguipment.

Particulars

The condition arises by implication or is fo be inferred from each or all of the circumstances

referred to in sub-paragraphs 38(a) to (h) inclusive,

The Applicant reserves the right to supplement these particulars following discovery and

other pre-frial processes, inciuding, where appropriate, the administration of interrogatories,

Exclusive Dealing by Alleasing

40.

Further, the conduct constituting the exclusive dealing was engaged in by TCP on bshalf of

Alleasing, as an agent of Alleasing, and within the actual and/or apparent authority of Alleasing.
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Particudars of actual authority

The Applicant relies upon and repeats each of the circumstances in sub-paragraphs 38(a)

to (h} inclusive and contends that those circumstances manifested and were aftribuiable to

an arrangement, agreement or understanding whereby officers or employeeas of TCP

procured rental business for Alleasing by marketing digital sighage equipment to

businesses which equipment it then procured and sold to Alleasing for Alleasing then to

rent to those businesses.

Allzasing consented to and authorised all steps taken by TCP by its officers and employees

in procuring such business for if, including making approaches and representations to the

Group Members in pursuit of such business.

Further particulars will be provided in due course, including after discovery and, ¥

necessary, the administration of interrogataries.

Particulars of ostensible authority

Alleasing clothed TCP with authority to negotiate and orocijre the entry of the Applicant into

a Rental Agreement, including by reason of the matters set out in paragraph 38 and:

(a}_the inclusion of Alleasing's name and logo on TCP's written proposal presented to the
Applicant in Aprl 2005: and

{b) the provision by TCP to the Applicant of the Rental Schedule in July 2005.

Further particulars of ostensible authority in respect of each Group Member (other than the

Applicant) will be provided in due course. after determination of the common issues,

41. In the premises, Alleasing is deemed 1o have also engaged in the practice of exclusive dealing

pursuant io section 84 of the Trade Practices Act.

42 By reason of the above, each Group Member has suffered loss and damaage.

Particulars

Each Group Member has suffered loss and damage equivalent 1o the difference between

the value of the Equipment that the Group Member could have acquired otherwise than
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from Alleasing as at the date of entry info the Club Digital Networx Agreement and the

total amount payable by the Group Member under the Rental Agreement.,

_ | AND the Applicants claim the relief specified in the Amended Application.

} This amended p]eéding was prepared by Kevin-AndropesAlister Abadee and Ralphed Notley, counsel

and Van Moulis and Samuel Fanous, solicitors

Date: J( MN'C'\‘ 20\

Signature: /j_"z“*——" - ) g

3

Van Angelo Moulis _
Solicitor for the Applicant
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IN THE FEDERAL COURT OF AUSTRALIA
SYDNEY REGISTRY |
GENERAL DIVISION
File No NSD 1177 of 2010

BRISBANE BRONCOS LEAGUES
CLUB LIMITED

(ACN 010 798 679)
Applicant

ALLEASING FINANCE AUSTRALIA
PTY LTD (FORMERLY ALLEASING
FINANCE (AUSTRALIA) LIMITED)

{ACN 003 421 136)
First Respondent

TOTAL CONCEPT PROJECTS
(AUSTRALIA) PTY LIMITED

(ACN 073 474 772)
(in liquidation)
Second Respondent

Certificate of Legal Practitioner

I, Van Angelo Moulis, certify to the Court that, in relation to the pleading dated 8-17 September
March 2040-2011 filed on behalf of the Applicants, the factual and legal material available to me at

. present provides a proper basis for each allegation in the pleading.

| Dated: 817 SeptemberMarch 26402011

Van Angelo Moulis
Practice Group Leader
Slater & Gordon Lawyers
For the Applicant




