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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES REGISTRY
GENERAL DIVISION
File No NSD 1198 of 2010

ASQUITH RUGBY LEAGUE CLUB
LIMITED

(ACN 000 610 542)
First Applicant

SHELLHARBOUR WORKERS CLUB
LIMITED

(ACN 001 068 864)
Second Applicant

CAPITAL FINANCE AUSTRALIA
LIMITED

(ACN 069 663 136)
'First Respondent

TOTAL CONCEPT PROJECTS
(AUSTRALIA) PTY LIMITED

(ACN 073 474 772)
(IN LIQUIDATION)
Second Respondent

AMENDED STATEMENT OF CLAIM
- (Order 4 rule 68 and Order 11)

1. This proceeding is commenced as a representative proceeding pursuant to Part IVA of the Federal
Court of Australia Act 1976 (Cth) (the FCA) by the Applicants.

The Applicants

2. The Applicants and the persons they represent in these proceedings pursuant to Part IVA of the
FCA (Group Members) are each persons who have:
(a) entered into one or more Rental Agreements with the First Respondent;_and/or

(b) entered into a Revenue Agreement with the Second Respondent;
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(c) entered into an Advertising Agreement with the Second Respondent or a related entity of the
Second Respondent; '

(d) been Group Members when the proceedings commenced on 13 September 2010 and

suffered loss and damage as a resuit of the wrongful conduct of the Respondents pleaded
below; aador
{e} become Group Members following the orders of the Court on 16 February 2011, having first

suffered loss and damage on or after 16 February 2005 as a result of the wrongful conduct of

the Respondents pleaded below.

3. As at the date of the commencement of this proceeding, seven or more Group Members had

claims against each of the Respondents.
Particulars

The final composition of the group will not be asceﬁained until opt-out requirements have

been complied with and/or an order is made by the Court for closure of the cléss of group

members who wish {o pursue rights fo compensation. Nevertheless, the group members

with claims against the Respondenis whose identity has currently been ascertained are as

follows:

Asquith Rugby League Club:
Shellharbour Workers Club:

Penrith Returned Services Leagues Club;

Western Suburbs Leagues Club (Campelltown) Limited:
Wyong RSL Club:
North Sydney Leagues Club Limited:

Seagulls Club;

e R L i o A e

Hellenic Club of Canberra Limited;

8. Katoomba RSL All Services Club Limited;
10. Maroochydocre RSL Club;

11. Kedron Wavell Services Club Incorporated;
12. Club Marconi.

The Respondents

4. At all material times, the First Respondent (Capital):
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{a) was a company duly incorporated and is liable to be sued as such;

(b} was in the business of supplving, or offering {o_supply, services of renting communications

equipment, including digital signage equipment, to businesses;
{c) was engaged in trade or commerce within the meaning of that term as used in the Trade
Practices Act (1974) (Cth).

5. At all material times, the Second Respondent (TCP):
{a) was a company duly incorporated and is liable to be sued as such;

(b} was in the business of supplying, or offering to supply. the services of marketing and installing

digital signage equipment;

(c) was in the business, and had related entities that were in the business, of supplying, or
offering to supply, the services of procuring advertising on digital signage equipment that it
had installed;

(d) was engaged in trade or commerce within the meaning of that term as used in the Trade
Practices Act (1974) (Cth). |

Pre-contractual representations by TCP

6. Between about 2004 and about 2008, TCP made the following representations in trade or

commerce to each Group Member (subject to paragraph 6A below}:

(a) that-TGP-had;-as-at-the-date-of-the-representations-already-installed-a-dighal-sighage-netwerk

o £ o 5 Lo = afis r
romarg oth e in-Maar Santh W iy Byes v o8 na-th nabso D0 by

(b) that TCP_or its related entity had, as at the date of the representations, already entered into

arrangements with several third party advertisers who were willing and able fo purchase
advertising time on any digital signage network that would be installed by TCP in the premises

of that Group Member;

(c) that TCOR hadas-at-the-date-of- the representations-already-identified-the-specifictems—of
equipmentthatwould-be-installed-in-the-Group-Members-premises-should-the Groug-Member

ala o-enferinio ta.of.snaraamen At -, elatad anfitio el -

(d) that TCP was offering to procure that certain items of equipment comprising a digital signage
network, including plasma video display screens and associated equipment, would be

provided to each Group Member at no net cost to the Group Member;
(e) thatif the Group Member entered into an arrangement proposed by it: -

i) TCP would design, supply and install a digital signage network system in the premises of
that Group Member (the Network); ' '
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ii) the Network would comprise, inter élia, a humber of plasma video display screens and
related networking equipment as selected by and installed by TCP (the Equipment),

i) the-Equiprment:
{aywould-be-stateofthe-art;
{a-}weulé—be—mmﬁuégmeﬂ%deseﬁbed—by—pmduet—na-me,—mee@fanei—sefml—namber-ﬂinwa
decument-provided-by Capital-and-desecribed-as-o-Renial Schedule;

decumentsrecording-those-arrangements:;

{a}weu@aét—be—deﬁee%%er—umﬂé—feHhe—pu#pase—ef—eper»a’éng&h@#&et\»eer

iv) TCP or its related entity would procure on behalf of that Group Member substantiai
advertising content to be transmitted over the Network and displayed on each screen
installed by TCP in that Group Member's premises;

- v) the advertising content to be procured by TCP or its related entity would generate revenue
for that Group Member that would exceed or, at the very least, equal the cost to the Group

Member of installing the Network and paying the rental on the Equipment;

vi}in the event that the advertising content procured by TCP or its related entity did not

generate revenue for the Group Member that exceeded or, at the very least, equalled the

cost to the Group Member of installing the Network and paying the rental on the
Equipment, TCP would make good the shortfall-within-7-days-of beirg-requested-to-do-so:

unsatisfied-foranew-em-atno-extra-costio-the-Group-Membear;
viii) the-arrangement-would-be-good-value-forthe- Group-Mermber

{the TCP Representations)

Particulars of TCP Representations

The TCP Représentations were both express and implied. The express TCP
Representations were communicated orally and in writing by TCP to each Group Member

at different times and in different locations by officers and/or employees of TCP.
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To the extent they were implied, they were implied by the other TCP Representations and

-the circumstances in which the TCP Representations were made.

Pariculars of the TCP Representations to the ascertained Group Members in sub-

paragraphs 6(b). {d} and e(v) to (vi} were supplied by the solicitors for the Applicants,

Slater & Gordon, o the solicitors for the Second Respondent, Kemp Strang, in g letter
dated 15 November 2010.

Further Rparticulars-wiltbe-provided-in-due-course- of the TCP Representations in respect

of each Group Member {other than the Applicants) will be provided after determination of

the issues common to the claims of all Group Members, as identified in the Amended

Application {hereafter the "cormmon issues”).

Particulars of TCP Representations to First Applicant'

To the extent that the TCP Representations to the Applicant were oral they were
comprised in conversations, including: '
(a) between Ray Agostino, the CEOQ of the First Applicant and_Thurid Bouzaid a TCP
representative in_about November 2005-at-the-Annual-cagues-Glub-Conference.
(b) between Ray Agostino and Cindy Bunyan, the Assistant General Manager of the

First Applicant on the one hand and Thurid Bouzaid from TCP on the other hand in
about November or December 2005;

(c) between-Ray-Agestine-and-Gindy-Bunyan-on-the-ene-hand-and-Thurd-Bouzaid-on
the-other-between-abeut-28-November-2005-and-9-December-2005;

To the extent that the TCP Representations were written they were comprised in various

documents provided by TCP to the Applicant, including the following documents:

{i) Club Digital NetworX proposal dated 17 November 2005;

(i) Revised-General Viewing System eeecument-proposal dated 28 November 2005;

(i) Revenue Agreement proffered to the First Applicant on or before 9 December 2005;

(iv) TCP Full Service Agreement for Club Digital NetworX proffered to the First
Applicant on or before 9@ December 2005;

(v) FECP-TCM Media—Advertising Agreement proffered to the First Applicant on or
before 9 December 2005; _

(vi) Club Digital NetworX brochure provided by Thurid Bouzaid to Ray Agosting in
November 2005. '
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To the extent they were implied, they were each implied by the other TCP

Represeritat]ons and the circumstances in which the TCP Representations were made.
' Part'iculars of TCP Representations to-Second Applicant

To the extent that the representations were oral they were comprised in conversations,
including:

(@) between David Whyte, the CEO of the Second Applicant and Mark Cannon from
TCP on 16 July 2005 and 21 October 2005 at the premises of the Second
Applicant;

(b) between David Whyte of the Second Applicant and Thurid Bouzaid from TCP on 9
August 2005 at the premises of the Second Applicant.

To the extent thét the representatibns were written they comprised various documents
provided by TCP to the Second Applicant, including the following documents:
(c} Club Digital NetworX proposal dated 9 August 2005;
(d) Total Concept Media Kit provided to the Second Applicant in or around August
2005; _ '
(e) Revenue Agreement proffered to the Second Applicant in about October 2005;
(fy TCP Full Service Agreement for Club Digital NetworX proffered to the Second
Applicant in or about October 2005; .
(g) TekMediaTCM _Advertising Agreement proffered to the Second Applicant in or
about October 2005.

To _the extent they were implied, they were each implied by the other TCP

Representations and the circumstances in which the TCP Representations were made.

BA. In the case of a sub-group of Group Members, thé TCP Representation in paragraph 8{e)(vi} was

that in the event that the advertising content procured by TCP or its related entity did not generate

revenue for the Group Member that exceeded or, at the very least, equalled the cost to the Group

Member of installing the Nefwork and paving the rental on the Equipment, TCP would make good
50% of the shortfall. '

Particulars

'These Group Members are Margochydoore RSL and Hellenic Ciub of Canberra
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7. Further the TCP Representations at sub-paragraphs 6(e){v) and (vi) -G}l —Ldib-and-{xy-and 6A
above were communicated by officers or employees of TCP acting within the actual and/or

ostensible authority of Capital.
Particulars of actual authority

The Applicants refer to the pariculars of actual authority referred to in paragraph 5 of the

letter from Slater & Gordon to Kemp Strang dated 15 November 2010.

Capital and TCP were parties to an arrangement, agreement or understanding whereby
officers or employees of TCP procured rental business for Capital by marketing digital
signage equipment to businesses which equipment it then procured and sold to Capital

for Capital then fo rent to those businesses.

At a meeting on about 24 August 2006 between Debbie QOrgan of Intearity Finance, Ray

Agostino, the CEQ of the First Applicant, Cindy Bunyan, the Assistant Géneral Manager
of the First Applicant, Ted Mocha, National Manager Equipment and Vendor Collections

Business Finance for Capital, and David Goldsmith, Manager Colleciions for Capital, the

Applicants contend that David Goldsmith informed the First Applicant that Capital had an

arrangement with TCP to the effect set out above.

Capital consented to and authorised all steps taken by TCP by its officers and employees
in procuring such business for it, including making approaches and representations to the

Group Members in purs'uit of such business.

Further particulars will be provided in-due course, including after discovery and, if

necessary, the administration of interrogatories.

Particulars of ocstensible authority

Fo-beprovided-:

The Applicants refer to the particulars of ostensible authority referred to in paragraph 6 of

the letier from Slater & Gordon to Kemp Strang dated 15 November 2010

Capital clothed TCP with authority to deal, and make the represeniations at sub-

paragraphs 8{e}{v) and (vi) and paragraph 6A, on its behalf including by reason of:
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{(a) the inclusion of TCP's name and logo on the Rental Agreement between the First
Applicant and Capital for the Digital NetworX system dated 30 December 2005;

(b} the inclusicn of TCP’s name and logo on the Rental Agreement between the First

Applicant and Capital for the General Viewing system dated 30 December 2005:

{c) the provision by TCP to the First Applicant of the Rental Agreements between the First

Applicant and Capital in Becember 2005:

{d) the provision by TCP fo the Second Applicant of the Rental Agreement between the

Second Applicant and Capital in October 2005: and

(e} Capital being listed as one of the advertisers that TCP or its related entity had an

arrangement, agreement or understanding with in the TCP Media Kit provided by TCP

o the Second Applicant in August 2005,

Capiial further appeared fo authorise a director of TCP, Richard Skarzynski, to negotiate

and agree to amendments to the terms of the Rental Agreemenis beiween:

{a) the First Applicant and Capital in about October 2008;
{b} the Second Applicant and Capital in about June 2006;
(c) Western Suburbs Leaques Club {Campbelltown) Limited and Capital in about April

2005 (in particular, an email from Richard Skarzynski fo Paul lvery of Capital dated 12

Aprit 2005 requesting that rental payments be adjusted from quarterly in advance to

guarterly in arrears, and email reply from Paul Ivery to Richard Skarzynski dated 27

April 2005 confirming the instructions had been carried out,

Capital further appeared to authorise a representative of TCP, Thurid Bouzaid, to

neqotiate and agree fo amendmenis to the terms of the Rental Agreement between

Capital and Penrith_Returned Services Leagues Club between about Augqust 2004 and
January 2005.

Further particulars of ostensible authority in respect of each Group Member {other than

the Applicants) will be provided in due course, after determination of the common issues.

8. In the premises, the TCP Representations at sub-paragraphs B(é)(\/) and (vi) and paragraph 6A
{i—vib—pviib-and-{p9) were made by officers or employees of TCP as agents for Capital and

Capital is liable as principal for them.

Fre-contractual-representations by Capital-and-other Capital conduet
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9. 8@#&9@%@3%—29@4—%@—&9%&29@8;—@&9ita#maée—the—ieﬂew%ng—r&a;esemmie%—m—#aée—er
commerse-lo-each-Group-Member

-(&}th-at—if—%he—-@r—sa-p—Membermenie#ed#ni%n;a;:rangemem—v.tith—eaéital—and—l@P—by—whiehJ@P
desighed--and-installed —oand—Capitalrented—the—Eauipmentio—the-Group-Member—that
i)weuid—b&tha%—eewipmeﬁ%deseﬁbed—by;p#ed&ei—namermede#—aﬁé—seﬁa—number—iﬂ—a—sc—hedam

{ajthe-Group-Member-would—be—able—to-exchange-any- tem-eof-Equipment-with-which-—it-was
unsatisfiedfora-new-tem-atno-exira-costtothe-Group Member;

@t@mﬂgmmw%mmpﬁ&@%eﬁ
{ayitwould-be-irthe-interests-ef the Group-Memberio-enterinto-the-arrangement;

the Capital R ons!

Ra#euiaswﬂ#be#p#évideé%—de%ew&e%msgee&eﬁeae#&eaﬂem@eﬁ

Particulars-of Capital Representations-toFirst-Applicant

Fo-the—exientthat-the—Capital-Finance-Representations—were—writen—theywere—comprised-in -
varieus—-dosunents—provided—by—Gapital-Finance—to—the—Applicant—including—the—following
destments:
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10.

{a)etter-from--Gapital-Finance—lo—the—Applicant-dated—8-December-2005-enclosing—Rental
Agreement-andiis-annexdres;
{H)Rental-Agreoment-with-Capital-Finance-proffered-to-the-Applicant-by-Capital-Finance-and-TCR
in-Pecember-2005;

+e-the-extentthey-were-implied-they-were-each-implied-by-the-other Gapital- Representations-and
the-cireumstances-inwhich-the-Gapital- Reprosentations-were-made-

{&}@ﬁe@%m@apkakﬁm%—&%he—%g%ﬂ%ate&%@-@e@he@%@%%lagwm
Agreement-andiis-annexdres;

hiRental-Agreement-with-Capital-Einanec-proffered-to-the-Applicant by-Capital Finance-and-TGR
in-October2005;

Te—the—extentthey—were—implied—they—were—cach--implied—by—the—other-Gapital-Finance
Representations—and—the—cireumstances-in—which—the—CapitalFinance—Representations-were
made:

Further-at-the-time-that-Gapital-made-cach-of-the-GCapital-Representations-set-out-at-paragraph-9
abeve-to-cach-Group-Member-GCapitaHn-trade-or-commercefalled-to-diselose-that-iwould-seek
deii%m#th%qa@mm@esmmwmﬁ%exp%ﬁh&t%mwa

Aciregrme aspective o whetherthat-eguismentbad-evaer hean nravided ta the o

The-GCapilal-silence—constitied-a—representation-by silence-of-matiers-in-—circumstances
wher&@apiialeea#@easenablyhav&bee&e*pee@e@&mak&s&eﬁ-d@sde&w&
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Misleading or deceptive conduct

11. The TCP Representations were misleading or deceptive_in_cgniravention of section 52 of the

Trade Practices Act in that:

{b) at no time did TCP or its related entities have arrangements with sufficient third party

advertisers who were willing and able to purchase sufficient advertising time on the Network

for revenue derived therefrom to be sufficient to meet the rental payments on the Equipment;

(d) TCP was not offering plasma video display screens and associated equipment to Group
Members for no net cost but instead proposed in concert with Capital to arrange for the
Equipment to be rented to Group Members for an annual rental which substantially-exceeded
the-cost-lo-purchase--and—maintain-the-Equipment-and-exceeded any revenue that could
reasonably be expected to be generated from it;

(e) H-was-notthefact—and-TCP had no reasonable basis to represent, that if the Group Member
entered into an arrangement in which TCP designed and installed the Network and the Group

Member rented the Equipment from Capital:

i) TCP or its related entity would or could procure on behalf of the Group Member sufficient

advertising content fo be transmitted over the Network and displayed on each screen
installed in the Group Member's premises as to generate sufficient revenue to meet the
costs to the Group Member in installing and renting the Equipment and it failed to do so;

iii) the advertising revenue to be procured by TCP or its related entity would exceed or even
equal the cost to the, Group Member of installing the Network and paying the rental on the
Equipment which TCP in fact failed to do;

iv) In the event that the advertising revenue to be procured by TCP or its related-entity did not
exceed or, at the very least, equal the cost fo the Group Member of installing the Network
and paying the rental on the Equipment, TCP would make good the shortfall-withinZ-deys

: i which-itinfact failed-to-de:
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V) the-Group-Memberwould-be-able-fo-exchange-any-itera-of-equipment-with-which-it-was
unsatisfied-equipment-at-no-extra-costio-the-Group-Member-as-there-was-ho-provision-in
aawgmement—a#h—@ap#el%e?wéu-ld—hav&en%ﬁleééﬁe—de—se}

vi) FGiR-was-be-sufficienly-financially-sound-that-any-premise-made-by-itto-the-effect-that-it
would-make-paymenis-in-the-fulure-would-net- be-werhless-as-such-promises-werenever
fuliilled-or-capable-of-beingfuliilled byt

() the-arangemenis-were-netgood-value forthe Croup-Member:
(g) #was-netinthe-commerciak-interestsofthe Group-Memberio-enter-intethe-arrangement

entered-into-an-arrangement-in-which-FGP-designed-and-installed-the Netwerdcand-the Group
Member-rented-the-Equipment from Gapital the Equipment-comprised-therein:
Hwould-be-state-ofthe-ark
%M&be%a%qeipm%%%%&bema&e%sd&%%mmde@n&s@ﬁa%

rumberin-the-Schedule:

Pwould-be-deliveraed-withind2weeks:
Ywould-notbe-defective-orunfitiorthe-purpose-of-eperating-the-Network
and-the-equipmentwhich-was-delivered-infacthad none-ef-these-charasteristies:

(a)there-was-re-provision-in-the Rental- Agreement by-which-the-Group-Memberwould be-able to

exchange-any-tem-of-Equipment-with-which-it-was-unsatisfied fora-new-fem-at no-exira-cest

13. The-Capial-silence-was-misleading-or-deceplive-inthat:
(aGapital-contends-that-on—is—true—construction—the-Rental-Agreementreguires—each—group
Membeﬁe%e%erﬁp—ée—@apita&-ﬁhe«equiamen%as—deseé%m@ehed-aies%geed%eﬂéng
order—and—condition—irrespective—sf—whetherGCapital—ever—delivered—andlor—rented—that
equipmentiothe-Group-Member
{blatallmaterial-irnes-Capital-intended-iorely-onthat clause-so-construed:

14..To the extent that the conduct of TCP and-Gapital-pleaded above comprised representations as to
future matters, the Applicants-Group Members rely on s.51A of the Trade Practices Act 1974.
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15. Relying on the TCP Representationsrme%aaiﬂﬂep@semmm%he%@—sﬁeﬂc—e; each
Group Member: '
(a) entered into the Agreements set out at paragraphs 48-18A to 25 below:
(b) teck-delivery-of-equipment-which-did-not-correspond-with-the-equipment-described-in-the
Sehedule-prefferedio-tby-Capitak

{c) commenced paying rental to Capital in respect of that equipment.
16. By reason of the above, each Group Member has suffered loss and damage.
Particulars

Each Group Member has suffered loss and damage by incurring obligations to Capital

which it would not have incurred but for its reliance on the Representations.

The First Applicant has incurred total obligations to Capital in the sum of $518,013.20
which it would not have incurred but for its reliance on the Representations. The revenue
derived by the Applicant from the Network has been approximately $20,000 in cash and
$47,682.65 in contra equipment. The best particulars presently available to the First
Applicant are that its loss has been approximately $470,365.84.

The Second Applicant has incurred total obligations to Capital in the sum of $536,259.44
which it would not have incurred but for its reliance on the Representations. The revenue
derived by the Second Applicant from the Network has been Nil. The best particulars
presently available to the Second Applicant are that its loss has been approximately
$536,259.44.

Furtherloss-was-suffered-by-each-Group-Member-by-reaseon-of the-delay-in-delivenrof the
eguipment: |

Further particulars of the loss or damage of individual Group Members (other than the
Applicanis} will be provided in due course.




Page 14

Habilily-ef Capital-forTCR-Representations

17. At-all-materiaimes Capiteh-acting-Inirade-orcommeree:

Further—partiewlars--will-be--provided—in—due—course—including—after—discovens—and—if
y {rrin . s ias.

Further-pariiculars—will-be—provided-in—due—caurse—including-afier-disceveryand i
nrecessary-the-administration-ef inferrogatories- ’
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Rarticulars

The-knowledge-was-that-of- Mrlvery-and-is-in-any-eventie-be-inferred-from-{ii)-above:
 Mrlvery-had such knewledge from-no-later than-March-2005-

Further-particulars—will-be—previded—in-due-—course—including-affer-diseevery—and,-if
necessany-the-administration-of inlerrogalodies: -

reprosentations;
ihallewingGPie-act-on-iis-behalfHnagrecing revisionste-the-terms of Reatal- Agreements:
jijallewing-its-documenisto-be-badged-with-the TCP-name-andloge:

Rarticulars

Wmm%ﬂébg%%eve@@ap&akﬁ%neé—éee&m%ﬁisﬁbﬁeé@ﬂ%
reludingthe-Rental-Agreement:

Further-particulars—will- be—previded—in-due—course~including—atterdiscovers—and —f

pecessary-the-administration-ofinterrogatories:

18. i-n—the—prem&ses;—@apital—is—a—se%smewngky-eeﬂeemed-epe—paﬁy—te—th&eenkavemieﬂs—ei—{he
+Hade-Practices-Act-1974-pleaded-against FoR-at paragraphs-14{b)-{dy-{eiivi<{elbi{e)irand
¢ Lo liablo | et ons.

Agreements with TCP

18A. Each Group Member has entered info an agreement with TCP o design, supnly and install the
Network (the Club Digital Networx Aqreeménts).

Particulars

The Club Digital Networx Agreements are wholly written and are comprised of a wrilten

proposal from TCP and a lelier of acceptance executed by the Group Member and TCP,
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The Club Digital Network Agreement entered into by the First Applicant is comprised of;

{a) a writlen proposal dated 17 November 2005; and

{b) aletter of acceptance execuied 12 December 2005.

The First Applicant also entered into a further agreement with TCP fo supply and install

- Egquipment (the General Viewing System Adgreement). The General Viewing System

Agreement is comprised of:

{a) a written proposal dated 28 November 2005;

{b) a letier of acceptance executed on or about 12 December 2005.

The Club Digital Network Agreement entered into by the Second Applicant is comprised of:

(b} a written proposal dated 9 Auqust 2005: and

{c}_a letier of acceptance executed on or about 14 October 2005.

19. Each Group Member has entered info an agreement with TCP described as a TCP Revenue

Agreement (the Revenue Agreements).
Particulars

Each Revenue Agreement was wholly written and each was comprised in a document "

executed by the parties thereto.

Particulars of the Revenue Agreements entered into by the ascertained Group Members

are contained in paragraph 3 of the letter from Slater & Gordon to Kemp Strang dated 15
November 2010.

The First Applicant entered into its Revenue Agreement with TCP on 9 December 2005,
The Second Applicant entered into its Revenue Agreement with TCP on 14 October 2005

20. It was an express terms of each Revenue Agreément that if the gross advertising revenue
received by the Group Member from any source from use of the Equipment did not exceed the
rental paid by the Grou-p Member for the Equipment in any period of 12 months during the term of
the Rental Agreement, TCP would pay to the Group Member 100% of the deficiency of

advertising revenue as against rental for the Equipment [clause 5].
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21. Each Group Member has entered into an agreement with TCP or a related entity of TCP

described as a Full Service Agreement for Club Digital Networx (the Full Service Agreements).
Particulars

The Full Service Agreements were wholly written and each was comprised in a document

executed by the parties thereto.

The First Applicant entered into its Full Service Agreement with TCP on or about 9
December 2005.

"The Second Applicant entered into its Full Service Agreement with TCP on or about 14
Ocfober 2005 .

22. Each Group Member has entered into an agreement with either TCP or a related entity of TCP

described as an advertising agreement (the Advertising Agreement).
Particulars

The Advertising Agreements were partly express and partly implied. To the extent they
were express they were partly written and partly oral. To the extent they were written it was

comprised in a document executed by the parties thereto.

The First Applicant entered into its Advertising Agreement with Total Concept Media Pty
Limited on or about 9 December 2005.

The Second Applicant entered into its Advertising Agreement with Total Concept Media Pty
Limited on or about 14 October 2005.

To the extent they were oral the Advertising Agreements were comprised in conversations
between officers and employees of each Group Member and officers. and employees of
TCP and/or its related entity.

To the extent they were implied, the terms of the Advertising Agreement were implied in
fact by reason of the following circumstances known by the Applicant and TCP andfor its

related entity at the time of entry:
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€)] the terms of the TCP Representations;

(b) the terms of the other Agreements entered af about that time.

Agreements with Capital

23. Each Group Member has entered into one or more agreements with Capital for the rental by the

Group Member from Capital of the Equipment (the Rental Agreements).

Particulars

The Rental Agreements are wholly written and comprised in documents executed by the

parties thereto.

Particulars of the written Rental Agreements are referred to in paragraph 8 of the letier from
Siater & Gordon to Kemp Strang dated 15 November 2010.

The Rental Agreements entered by the Applicants are comprised in the following

documentis;

(@) Rental Agreement executed by the First Applicant on 3 January 2006

(b) Revised Rentai Agreement executed by the First Applicant on 29 December 20086.

(c) Rental Agreement executed by the Second Applicant on about 24 October 2005;

(d) Revised Rental Agreement executed by the Second Applicant on about 21 June 2008;
{e) Rental Agreement executed by the First Applicant on 3 January 2008.

24. The following were express terms of each Rental Agreement:

(a) Capital agreed to rent fo the Group Member all of the equipment identified by product

description and serial number in the Schedule thereto (the Contracted Goods) [page 1]
(b) The term of each Rental Agreement was specified in each Rental Agreement [page 1];
{c) The rental payments for the Equipment were specified in each Rental Agreement [page 1];
(d) Rental payments were due at the end of each quarter during the term [page 1];

(e) On expiry of the term the Group Member was required to deliver up to Capital the Contracted

Goods [clause 8.1(a)];

(f) If the Contracted Goods or any item of the Contracted Goods were lost, stolen or damaged
beyond economic repaif, the Group Member was 1o replace those Goods at its own cost with

Goods approved by Capital as being at least equivalent in type, functionality and value or pay
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to Capital by way of indemnity such amount as notified by Capital as rental payments then due
and owing, such early termination amount as notified by Capital and such amount as notified

by Capital as the gross residual value of the Contracted Goods [clause 11.1];

(9) On termination each Group Member was to ensure that the Contracted Goods were returned

in accordance with the provisions of clause 11 [Return Conditions Appendix clause 1.4];

(h) If the Contracted Goods are not retumned at the time and in the condition required under the
Rental Agreement, the Group Member is required to pay to Capital rent from the date that it
has been returned until the date that it is returned and put into the condition required at the

same monthly rental as was payable during the term [Return Conditions Appendix clause 2.4];

(i) If the Group Member fails to pay any sum due under the Return Conditions Appendix within
seven days of demand, then default interest was payable by the Group Member to Capital

Return Conditions Appendix clause 2.5].

25. On-theirtrue-construction-clauses-8-and-H-ofthe Rental Agreement-and-clausest:424-and-2.5
of the-Return-Conditions-Appendbrthereto-only-require-the-delivery-up-at-expiration-of the-termr-of
sueh-equipment-as—infast-was—deliverad-to-each-Group-Member-and-in—respect-of-which-that
Sreup-Memberhaspaidrentiak:

Shoertfall-in-advertising-revenue

Fhe-amountpaid-by-the-Second-Applicant-lo-datei5-$351.848-80 plus-otheradministrative
eXpensas:

Particulars—efthe-amouris-paid-by—each—other Croup-Member-will-be-provided—in—due

oS-

27. The-total-amount-ofrevenuederived-from-all-seurces-of-advertising-enthe-Network-to-date-by
each-Group-Member—including-payments-made-by-oron-behalf-of TCR-and-any-related-entityof
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TR -is-substantially-less-thanthe-surm-paid-by-that-Group-Memberto-Capital-by-way-efrental-on
the-Equipment:

Particulars

Fhe-ameunt-of-advertisingrevenue-derived-by-the-First-Applicantio-date-frem-all-sourees-is
$67.682.65- |

in-due-course-

Claim-in-debtagainst TOP-and-damages-forbreach-of-contract

29. Further-in-breach-ofthe-Revenus-Agreements;- TCR -has-failed-to-pay-to-each-Group Memberthe
sherfall-in-consequensce-whereoteach-Group-Member-has-sufferedloss-and-damage-
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Breach-ofcontract by Capital

30. mwbreaeh-ef—the—e%aus&at—éwagmph%{a&%eve&apital-dé@a%n&é&&@wup—ﬁﬂem@eﬁmf
the-equipment-identified-by-produst-deseriptien-and-seral- number-in-the-Schedule-to-the-Rental
Agreerment:

31. By-reason-of-the-breaches-by-GCapital-of-the—Rental-Agreements,—each-Group-Member—has

suffereddoss-and-damage-
Particulars

The-equipmentrentedio-each-Group-Memberwas-oflower-quality-than-thatwhich-Gapital
was-ébﬁged—te—s&;sply—ane!—aec—erﬁiﬂgly—hadm@afeﬁeF@eﬁemaﬂee—aﬁd—feq-e#ed—g-pea{er
rmaintenance-

%%%%&em%h%&%n@k@eemea&—awg%%n&%@d—t&e&g&eaeh
Group-Memberdeliverup-to-Capital-the-eguipment-as-deseribed-in-the-Schedule—#-will-be
unable-to-de-so-becauseas-a-result-of-Capital's-breach-the-Group-Member-had-never
been-in-possessien-of-that-equipment-inthe-first-place—Any-liahility- that-the-Group-Member
inctrs-as-aresultiscaused-by-Capitel's-ewn-breach:

by-Capitak ‘
-{aﬁhewéeseﬁﬁt{ea—éﬂ—thé@eheéaé%ﬁ%hev(;en&asted—@eeés—w&s—ﬁaﬁse—in—ihat—%eauigmem
detivered-to-the-Group-Members-did-net-bear-the-represented-seral-number-and-many-items
efeguipmentwere-not-even-as-deserbed-by-brand-or-medelsumbertherain:
{ajas-at-thetime-of-entny-irtethe Rental-Agreements—to-the - knewledge-of Capital-and TCRpe
eguipment-had-been-deliverediothe-Greup-Membersuch-that- Group-Member-eould-net-verify
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the-representations--made—by—FCR-and-Capital-inthe—Rental-Agreements—conecerning—the
Equipment; '

. {&iCapital-did-net-afford-the-Group-Member-a—reasonable-opperunity-to-review—negotate—or
considerthe-termms-ofthe-Rental-Agreements:

33. Jh—ﬁ%e—arem%ses—ef—the@;evieasmpaﬁagra-ahruﬁfa#—tae%ieswere—ﬁsed—agamsbeaeh@#@ua—Member—
aHhe-timeraﬂéieﬁh&pwpes&ef—gfeeuﬁﬁgﬁ%eﬂ%ﬁmmmemm&
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Exclusive Dealing by TCP

37, Further, or in the aiternative, the Applicanis repeat the allegations in paragraphs 4 and 5 above.

38. TCP supplied, or offered fo supply, its services of:

i) marketing the Equipment;

i) designing and installing the Equipment: and

i) undertaking to meet any shorifall between the advertising revenue received by the Group

Members and the rental paid by the Group Members for the Equipment.

in circumstances whereby:

(a) TCP supptied the Eguipment fo Capital, a rental company, pursuant io invoices payable 1o

TCP wherein the cost of the Equipment incorporated an installation and service fee to TCP:

{b) TCP negotiated the entry by Group Members into the Club Digital Networx Agreements,

Revenue Agreements, Full Service Agreements and Advertising Agreemenis prior {o the entry

by Group Members into the Rental Agreements, with the result that Group Members were not

actually aw'are. at least prior to the execution of the agreements with TCP, that Capital was the

owner of the Equipment;

() The written proposals presenied to Group Members by TCP, for the design, supply and

installation of the Network, contained standard phrases which:

) _expressly contemplated the prospective entry of the Group Members into the Rental

Agreements and the amount of rental; and

i} stated that the amount of rental included the cost of the equipment, installation and cabling

and the monthly service fee payable under the Full Service Agreements,

(d} The Revenue Agreements that Group Members entered into with TCP contained standard

terms_which_anticipated the entry of the Group Members into and the terms {including the

amount of rental} of the Rental Agreements offered to them by Capital, the owner of the

Equipment, namely:

i) _The Club entering inlo an Agreement with a rental company to rent the goods from that

rental company as owner of the goods. The Club and TCP being aware of the rental

payable and the term before entering this Agreement (clause 3):
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39.

i) In consideration of the business relationship and these agreements referred to herein

between the Club and TCP, in the event that gross advertising revenue obtained by the

Club from any source from use of the geoods did not exceed the rental paid by the Club for

the goods in periods of 12 months of the rental contract prior to any re-roll, TCP undertook

to pay the Club 100% (or 50% in the case of the sub-group members in paragraph 8A) of

the deficiency {clause 5).

{e) In the negoliations and dealings between TCP and Group Members, the option of Group

" Members acquiring the Equipment in their own right was not offered by TCP:

{1 _TCP representatives presented or delivered to Group Members, andlor procured them to

enter, the Rental Agreements and/or Rental Schedules with Capital, the owner of the

Equipment;

{g) The Rental Schedules presenied or delivered to Group Members by TCP representatives

referred, amongst other things. io serial numbers for plasma screens and audic visual

equibment before the equipment had been delivered or installed, which information could only

have been provided to Capital, the owner of the Equipment, by TCP:

{h) The monthly service fees for the Full Service Agreements with TCP were incorporated into the

rent paid by the Group Members to Capital, the owner of the Equipment, and the term of the

Full Service Agreements and the Rental Agreements were the same.

In the premises. in contravention of 8 47(1) of the Trade Practices Act, TCP engaged in the

practice of exclusive dealing within the meaning of s 47(6) of the Trade Practices Act by

supplying, or offering to supply, to Group Members the services of marketing and installing digital

signage equipment on the condition that the Group Members acquire from another person, the

rental company that owned the Equipment, the services of ieasing the Equipment.

Particulars

The condition arises by implication or is to be inferred from each or all of the circumstances

referred to in sub-paragraphs 38(a) to {h) inclusive.

The Applicant reserves the right {o supplement these particulars {ollowing discovery and

other pre-fria] processes, including, where appropriate, the administration of interrogaicries.




Page 25

Exclusive Dealing by Capiial

490, Further, the exclusive dealing was engaged in by TCP on behalf of Capital. as an agent of Capital,

and within the actual and/or apparent authority of Capital.

Particuiars of actual authority

The Applicants rely upon and repeat each of the circumstances in sub-paragraphs 38(a)to

(h) inclusive and contend that those circumstances manifested and were attributable to an

arrangement, agreement or understanding whereby officers or employees of TCP procured

rental business for Capital by marketing digital signage equipment to businesses which

equipment it then procured and sold to Capital for Capital then to rent to those businesses.

Capital consented to and authorised all steps faken by TCP by its officers and employeas

in procuring such business for it, including making approaches and representations o the

Group Members in pursuit of such business.

Further particulars will be provided in due course, including after discovery and, if

necessary, the administration of interrogatories.

Particulars of ostensible authority

Capital clothed TCP with authority to negotiate and procure the eniry of the Applicants into

a Rental Agreement, including by reason of the matters set out in paragraph 38 and:

{a} the inclusion of TCP's name and logo on the Rental Agreement between the Flrst

Applicant and Capital for the Digital NetworX system dated 30 December 2005:

{b) the inclusion of TCP's name and logo on the Rental Agreement between the First

Applicant and Capital for the General Viewing system dated 30 December 2005:

{c) the provision by TCP to the First Applicant of the Rental Agreements between the First

Applicant and Capital in Dec_ember 2005:

{d) the provision by TCP to the Second Applicant of the Rental Agreement between the

Second Applicant and Capital in October 2005; and
{e} Capital being listed as one of the adverlisers that TCP or ifs related entity had an

arrangement, agreemeni or understanding with in the TCP Media Kit provided by TCP

o the Second Applicant in August 2005,
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Further particulars of ostensible authority in respect of each Group Member (other than the

Applicant) will be provided in due course, after determination of the common issues,

41. In the premises, Capiial is deemed to have alsc engaged in the practice of exclusive dealing

pursuant to section 84 of the Trade Practices Act,

42. By reason of the above, each Group Member has suffered loss and damage,

Particulars

- Each Group Member has suffered loss and damaage equivalent to the difference between

the value of the Equipment that the Group Member could have acquired otherwise than

from Capital as at the date of entry into the Club Digital Networx Adreement and the total

amount payable by the Group Member under the Rental Agreement.

AND the Applicants claim the relief specified in the Amended Applicaticn.

This amended pleading was prepared by Kevinfndronsshlister Abadee and Ralphed Notley, counsel

and Van Moulis and Samuel Fanous, solicitors

Date: [T Marda 20l

//"Q . -~
Signature: - :

13

Van Angelo Moulis

Solicitor for the Applicants
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IN THE i:EDERAL COURT OF AUSTRALIA
NSW REGISTRY
GENERAL DIVISION 7
File No NSD 1198 of 2010

ASQUITH RUGBY LEAGUE CLUB
' LIMITED

(ABN 31 000 610 542)
First Applicant

SHELLHARBOUR WORKERS CLUB
LIMITED

(001 068 864)
Second Applicant

CAPITAL FINANCE AUSTRALIA
LIMITED

(ACN 069 663 136)
First Respondent

TOTAL CONCEPT PROJECTS
(AUSTRALIA) PTY LIMITED

(ACN 073 474 772)
(in liquidation)
Second Respondent

éertificate of Legal Practitioner

[, Van Angelo Moulis, certify to the Court that, in relation to the pleading dated 43-17 September
March 2646-2011 filed on behalf of the Applicants, the factual and legal material available to me at

present provides a proper basis for each allegation in the pleading.

| Dated: 43-17 SeptemberMarch 20482011

e =

Van Angelo Moulis
Practice Group Leader
Slater & Gordon Lawyers
For the Applicants




